
Australian Legal Studies 

Section 1: Parliament and the Law 

1.1 Structure of Government 

1.1.1 General Principles 

Representative Government 

Representative Government means that the members of parliament are elected by the people in regular 

elections. This is reflected in the structure of Government by the fact that each electorate in the lower 

house holds roughly the same number of voters, and by the existence of the Upper Houses, which protect 

minority groups and smaller states. 

Responsible Government 

Responsible Government means that each Minister is directly responsible for everything that occurs in 

their ministry, and historically if mistakes were made then that minister was expected to resign. 

Government itself is also responsible to Parliament, while Parliament as a whole is responsible to the 

public (e.g. televised debates, open proceedings, elections, etc). 

The Separation of Powers 

The three arms of government are executive, judicial and legislative. The executive and legislative arms 
are linked in the Australian Government, in that the leader of the Government (the party or coalition of 
parties with the most number of seats in the lower house, and forming part of the legislative arm) also 
appoints the cabinet, which, in consultation with the Governor-General, forms part of the executive arm. 
The judicial arm is independent, and it is important that it remains so, as it must ensure that the other 
two arms of government act within the constraints of the constitution. This principle is called the 
“separation of powers”. 

1.1.2 The Legislative Arm 

Federal Parliament 

 The Lower House is called the House of Representatives 

 It is elected every three years by voters and has 150 members 

 Each electorate has roughly the same number of voters, though no state may have less than five 

members 

 The Upper House is called the Senate 

 Half of its members are elected every three years 

 It has 76 members: two from each territory and twelve from each state 

Victorian State Parliament 

 The lower house is called the Legislative Assembly, and has 88 members 

 The upper house is called the Legislative Council, and has 40 members 

 Five members are elected for each of the eight regions of the Legislative Council; these regions 

are weighted towards regional Victoria, protecting its interests along with other minorities 

 Both houses are elected for four year terms 

General Functions of Parliament 

 Parliament can abolish or amend existing laws, or pass new laws 



 It checks and monitors the regulations made by subordinate authorities 

 It acts as a forum for debate 

Purpose of the Lower House 

 The lower house is a house of initiation: it initiates most legislation 

 All money or supply bills must be initiated in the lower house 

 The opposition can criticise the government during question time, budget debates, etc 

 Members can present private member’s bills, although Cabinet sets the Parliamentary agenda, 

and so can place unwanted private bills so far down that they are never debated 

Purpose of the Upper House 

 The upper house acts as a house of review: they review legislation passed by the lower house 

 Upper Houses have more time to set up Standing and Select Committees to consider complex 

problems 

 The Federal Upper House acts as a state’s house to represent the states 

 If it is dominated by a government majority, it can become a rubber stamp of the lower house 

Passage of a Bill 

 First Reading: Proposal of Bill is announced, copies handed out to all MPs, the short and long titles 

of the bill are read out, not debate or discussion 

 Second Reading: Relevant minister gives a speech explaining the Bill and its purposes, then 

adjournment for time to consider the Bill. Shadow Minister then has a chance to respond, then 

some general debate. Vote taken to see if process of Bill will continue 

 Committee Stage: Chairmen or Speaker leaves the house, which is then said to be in committee. 

Each clause of the Bill is debated in detail, and amendments are proposed 

 Third Reading: Mostly a formality, no debate or discussion, Bill is voted upon 

 Upper House: Above four steps repeated, any amendment along with final Bill must be passed by 

both houses 

 Royal Assent: Usually given automatically, Bill becomes an Act 

1.1.3 The Executive Arm 

The Cabinet 

 The Cabinet is comprised of the Premier/Prime Minister, and the government ministers 

 Cabinet controls the Parliamentary timetable and agenda 

 It also initiates most legislation in Parliament 

 Not mentioned in the Constitution 

The Executive Council 

 The Executive Council consists of the Queen’s representative and two to five ministers 

 The role of the monarch in the Westminster system is to accept the advice of the ministers – this 

is the purpose of the Executive Council meetings 

 The Council formally approves of the policy decisions made by cabinet 

Legislative Roles of the Crown 

 The major legislative role of the crown is the granting or withholding of royal assent 

 After a bill is passed by both houses of Parliament, the Governor or Governor-General must grant 

royal assent before it can become law 



 In practise royal assent is usually automatic, though in theory the Governor-General can withhold 

assent, reserve the law for the Queen’s pleasure, or refer the bill back to Parliament with any 

proposed amendments 

 The Governors and Governor-General also hold reserve powers, which can be exercised without 

the advice of ministers 

Non-legislative Roles of the Crown 

 The Governor-General is the Commander-in-Chief of the Armed Forces 

 If the Senate rejects a bill twice resulting in a deadlock between the two houses, the Governor-

General can dissolve both houses and call new elections 

 The Governor-General takes part in executive council meetings, which can involve passing 

delegated or subordinate legislation 

 The Governor-General appoints High Court justices on the advice of Cabinet 

1.2 Changing the Law 

1.2.1 Motivations for Changing the Law 

Technological Changes 

Technological changes often prompt changes in the law, as advances in technology and new inventions 

frequently give rise to new situations and circumstances which must be regulated by the government to 

ensure that individuals are not exploited or harmed. For example, the development of the personal 

computer in the 1980s gave rise to new situations, whereby it was now possible to hack into computer 

networks and steal sensitive information (or even money) electronically. To make such activities illegal, 

the Victorian Parliament passed the Crimes (Computers) Act of 1988. 

Community Values 

Community values change over time, and as such legislation must periodically be altered to ensure that it 

remains consistent with these new values. Otherwise, undated laws would become unacceptable to the 

majority of the community, and hence would cease to be effective. An example of this is divorce laws. For 

a long time, the widespread community belief was that marriages should remain intact unless either party 

commits some sort of reprehensible act (such as having an affair). This value was reflected by the law, 

which required an individual seeking divorce to prove that the other party to the marriage was ‘at fault’ in 

some way for the collapse of the relationship. However, as community attitudes towards divorce 

changed, it gradually became more and more accepted that a marriage could collapse even if neither 

party had done anything in particular to make them ‘at fault’. This change in values was incorporated into 

the Family Law Act of 1975, which removed the requirement to prove ‘fault’ for divorce. 

Changes in Society 

The structure and habits of society itself also change over time, and hence the need arises for legislative 

change to ensure that the law keeps up with such transformations. For example, one hundred years ago, 

most products were sold individually and unpackaged at local markets; it was therefore relatively easy for 

buyers to examine goods for quality or possible defects before deciding to purchase them. By the late 20th 

century, however, virtually all goods were sold in a great deal of elaborate packaging, making it virtually 

impossible for buyers to examine them for quality or safety before purchase. In order to protect 

consumers from dangerous or substandard goods, Parliament passed the Fair Trading Act of 1999. 



Big Business 

Laws must keep pace with the eternal struggle between businesses and consumers, for example in the 

area of industrial relations. 

Big Government 

As the population of Australia increases, so does the size of the government. As the government gets 

bigger it legislates about more and more things.  

Protection of the community 

Sometimes new laws are enacted as new measures of solving old problems. For example, the Road Safety 

(Drug Driving) Act of 2003 introduced tougher regulations on driving while under the influence of drugs, 

and also introduced random drug testing. This was a new initiative to solve an old problem (road deaths). 

A similar law is the Road Safety (Road Rules) Regulation of 1999 that made it illegal to ride a bicycle 

without wearing a helmet. Once again, bicycles and cyclist deaths have been around for a long time, but 

this new was a new initiative to help protect the community. 

1.2.2 Catalysts for Changing the Law 

Tragic Event 

For Example, John McEwan was paralysed after an accident, and he was dependent for survivial on an 

artificial respirator. McEwan asked the hospital not to revive him if he went into a coma, but as he was 

not terminally ill, the hospital refused. A psychiatrist was brought in, and McEwan was declared ‘insane 

and certifiable’ – which removed all his legal rights. The media campaign and public debate which this 

case initiated prompted the government to establish parliamentary inquiry into the area.  

Outcome of Court Case 

Mrs Kinney sought a Supreme Court injunction to stop St Vincent’s Hospital from treating her husband, 

who had leukaemia (which is treatable), and had recently attempted suicide. The court refused the 

injunction, which set the precedent that family members cannot refuse medical treatment on behalf of 

patients who wish to die.  

 

Interstate and Overseas Experiences 

These are often important in drawing attention to legislation that needs to be updated. For example, in 

1990 Dr Jack Kevorkian (A.k.a. “Doctor Death”) helped a terminally ill woman to commit suicide by setting 

up his ‘death machine’. The actual action was carried out by the women, however, so under existing 

legislation he could not be charged.  

Inadequacies in Existing Law 

Before 1988, under common law in Victoria, terminally ill patients had the right to refuse medical 

treatment if they wished. If the doctor ignored patient wishes and continued with medication anyway, 

they could be charged with medical trespass. Conversely, if the doctor withheld treatment he could be 

charged with negligence. This contradiction in the common law prompted the parliament to enact 

statuary law in order to regulate such situations. 



1.2.3 Methods of Changing the Law 

Role of Private Individuals 

The main role that groups and individuals can play in the process of changing the law is to seize upon a 

particular event which highlights the need for legislative change, and use it to petition parliament to make 

the relevant change in the law. 

Demonstrations 

Of all the methods of changing the law, demonstrations are probably the most effective; provided that 

they attract large enough crowds and do not turn violent (the public will not support violent protestors). 

Demonstrations are so effective because they highlight the issue in a few visible way, and (not least 

because they often occur outside or near Parliament house) are few difficult for politicians to ignore. 

Demonstrations are also quite likely to attract the large-scale media attention that is necessary for 

virtually any method of legislative change to succeed. It was widespread public demonstrations, along 

with the accompanying media coverage, which motivated the Federal Government to take action to 

prevent the damming of the Franklin River in Tasmania. 

On the other hand, if demonstrations are violent, poorly organised or in support of a minority viewpoint, 

they will probably attract negative media attention, and thus will not attain widespread public support, or 

succeed in changing the law. The recent student demonstrations against a 25% increase in HECs fees, for 

example, were unsuccessful because they were so violent. 

Test Cases 

Test cases are court cases which seek to challenge existing laws, and by their success or failure set a 

judicial precedent which will have a widespread application for parties outside of the original case. The 

Mabo Case of 1992, for instance, upheld aboriginal Eddie Mabo’s claim to some land on Murray Island. 

More importantly, however, in this case the High Court overturned the 200-year-old doctrine of Terra 

Nullis, and hence recognised aboriginal land rights for the first time.  

Test cases can be particularly effective at changing the law because they do not require media coverage 

or any action by politicians (who are always reluctant to act on a controversial issue for fear of alienating 

potential voters). Problems with test cases, however, include the fact that they are very expensive (most 

will have to go to the High Court), and also the fact the decision may simply be abrogated by Parliament. 

Smear Campaigns 

A third particularly effective method of changing the law is by launching a ‘smear campaign’ against 

particular members of Parliament. The theory behind this is that MPs who oppose or refuse to act upon 

one’s desired legislative changes will, in the lead up to an election, be vigorously attacked, ridiculed and 

discredited via a concerted campaign of leaflet drops, and perhaps other forms of advertising. The aim of 

such tactics is either to ‘scare’ MPs into supporting the desired legislative changes, or to replace them by 

alternative politicians who will. Although only effective when carried out en masse, by a reputable 

pressure group reasonably close to an election, smear campaigns can be highly effective, as they force 

MPs to consider the issue seriously – or else risk losing the seat in Parliament. One example of an 

effective smear campaign was that carried out by the Right to Life Association, which succeeded in 

preventing the pro-euthanasia Judith Dixon from being re-elected to her seat in the senate. 

Defying the Law 

Individuals or groups can deliberately and publicly flout the law, in order to draw attention to a particular 

law which is outdated or unfair. For example, in 1976 Frank Penhalluriack defied the law and opened his 

hardware shop on a Sunday. His action highlighted the need for longer shopping hours, ignited a great 



deal of community debate about the issue, and encouraged other shops to defy the law. These 

occurrences eventually led Parliament to make a change in the law. Defiance of the law is rarely as 

successful as this, however, as politicians do not wish to be seen as ‘giving in’ to the demands of law 

breakers. To be successful, any act of ‘defying the law’ requires plenty of media coverage and widespread 

public sympathy for the cause. 

Petitions 

A petition is a formal, written request to the government to take action about something. Petitions can be 

submitted to Parliament by any MP (does not have to be petitioner’s local member) although they must 

be written in a specified manner in order to be accepted (e.g. issue has to be within power of parliament 

to change). Petitions are more forceful if they have many signatures. 

Contact Local MP 

Individuals and groups can write letters or send petitions to their local MPs, encouraging them to take 

action about a certain issue. This action could take the form of asking a question of the relevant minister 

in parliament, introducing a private members bill, etc. Although individuals or groups can contact their 

minister about any particular issue without too much difficulty, the chance of any action taken by that 

member (eg. the introduction of a private members bill) succeeding in making any significant change to 

the law is minimal, as the cabinet controls the parliamentary agenda, and can easily place a private 

members bill right at the bottom.  

Media Coverage 

This is linked to all the other methods, as without media coverage of the issue, demonstrations, petitions 

and defiance of the law will not be successful. The media is vital in initiating and spreading public 

awareness and debate about an issue, and in altering politicians to a need for change in the law. 

1.2.4 Hindrances to Changing the Law 

Hostile Upper House 

Unless the government has a majority in the upper house, it will have to negotiate either with the 

opposition, minor parties or independents to ensure that they will have enough votes for the bill to be 

passed. The inherent difficulty in cooperating with other parties, combined with the extensive 

amendments to the bill that usually have to be made before another party will agree to support it, greatly 

diminishes Parliament’s ability to effectively change the law. For example, the Federal Government was 

forced to agree to take the GST off basic food goods, and in order to obtain the Democrats’ support for 

the bill in the Senate. 

Lack of Funds 

As government funds are limited, some areas must be given priority over others. This can sometimes lead 

to a delay in changing the law because of lack of funding. The introduction of mandatory reporting of 

child abuse, for example, was delayed for years because it would be very expensive. 

Parliamentary Process 

Parliament only sits for a limited time, and there are many stages a bill must go through before it can 

become law. Also, private members bills (e.g. the Mackenzie Bill of 1981) are usually prevented from 

being debated, as the Cabinet controls the parliamentary schedule.  

Political Consequences 

Because the primary aim of all politicians is to get re-elected, Parliament is often reluctant to pass laws 

about highly controversial issues, as no matter which side of the issue they support, there will be 



considerable community backlash, and therefore (most likely) a loss of votes for the government. This 

often results in legislative changes on controversial issues being postponed, thereby hindering the ability 

of Parliament to change the law. For example, the issue of euthanasia in Victoria is highly controversial, 

with the RTLA and the VESV directly opposing one another, and as a result Parliament has still not made a 

significant change to euthanasia laws. 

Constitutional Limitations 

The Commonwealth of Australia Constitution Act of 1900 prevents the Federal Government from 

legislated in areas of state responsibility, and visa-versa. In areas of joint responsibility the state and 

federal governments must cooperate, which is often difficult, especially when the governments are from 

different parties. For example, the Commonwealth Parliament has for some time wanted to introduce 

national gun control laws, but as gun control is outside their jurisdiction, they cannot do so.   

Judicial Conservatism 

Judges are notoriously conservative. They dislike making any changes to existing legal principles, viewing 

this as the role of Parliament. 

Wait Time 

Courts cannot develop new legal principles unless they have cases to adjudicate on the matter. For 

example, it took nearly 100 years for the precedent of negligence to be established. 

Rules of Binding Precedent 

Lower courts must follow the legal precedent set by a higher court, if the circumstances of the case are 

similar. This naturally stifles legal change. 

 

1.3 Law-Making through Parliament 

1.3.1 Victorian Law Reform Commission 

Nature and Purpose 

The Victorian Law Reform Commission is an independent government-funded organisation whose 

purpose is to conduct research into, and advise the Parliament in, matters of Victorian law reform.  

Method of Referral 

Usually, the Attorney-General will refer a particular area of law to the VLRC, and request that it conduct 

research into this area and present a report detailing any necessary legislative changes. On occasion, 

however, the VLRC itself will make a recommendation to the Attorney-General that a particular area of 

law should be investigated.  

Example Case: Provocation 

In September 2001, the Attorney-General requested that the VLRC investigate the laws relating to 

homicide. As part of this reference, the Commission began an investigation of provocation, which was a 

partial-defence for homicide which reduced the charge of murder to manslaughter.  

Initial Research 

First, the Commission established a special division to being research into provocation. This division 

conducted research into the historical background behind the defence of provocation, examined the 

reasons behind its existence, and collated a variety of data relating regarding the application of the 

defence.  



Publication of Research 

Using this information, the Commission published and circulated three reports: an issues paper, which 

outlined current laws and areas that would be the focus of further discussion; an occasional paper, which 

reviewed the data that had been collected about provocation and discussed some of the social 

implications of the defence; and an options paper, which examined possible changes that could be made 

to the law to rectify its various problems. 

Finding on Provocation 

The difficulties with provocation essentially centred on the fact that it was an anachronistic defence based 

upon an old 17th century concept of ‘gentlemen’s honour’. In those times, if a man was attacked or 

insulted, it was considered perfectly reasonable behaviour for him to defend his honour by reacting 

violently. As such, any murder committed in the process was punished far more leniently. Of course, 

social values and practices have changed radically since the 17th century, and in the course of its research 

the VLRC discovered that most of those who utilised the provocation defence were men who had 

murdered their wives or girlfriends in a fit of rage, after the women had either threatened to leave them 

or made some kind of sexual taunt. Clearly, this usage was neither consistent with contemporary 

community values, nor even the original purpose of the defence. 

Community Submissions 

In the next part of its investigation, the VLRC requested that various prominent individuals and 

community groups make submissions about their opinions or expertise relating to the provocation 

defence. After receiving submissions from groups such as the police, the courts, crime victims groups and 

aboriginal rights groups, the VLRC conducted a number of roundtable discussions about the issue, where 

opinions were aired and problems and possible solutions debated. 

Final Report 

Finally, utilising all of the information gathered from research and community input, the VLRC wrote up its 

final report, which was published and handed over to the Attorney-General in November 2004. The report 

recommended that the defence of provocation be abolished and a new partial defence of ‘excessive self-

defence’ be introduced.  

Parliamentary Implementation 

The Attorney-General then submitted the report to Parliament, and its recommendations were 

subsequently adopted via the passing of new legislation. 

1.3.2 List of Pros and Cons 

Representative Parliament – Strengths 

 Elected in regular free elections, responsive to public pressure  

 Members elected to represent interests of specific electorate in lower house 

 Senate acts as ‘States House’, Legislative Assembly protects rural areas 

 Parliament acts as forum for debate and opposition and public scrutiny 

Representative Parliament – Weaknesses 

 Pressure groups may not represent majority interests 

 Party discipline prevents MPs from truly representing local or state interests 

 Government can use ‘gag’ or ‘guillotine’ parliamentary powers to stifle debate 

 Long debates and procedure makes Parliament slow, inefficient and costly 

 Cabinet initiates most bills, debate a formality as it always has majority 

 Senate can be ‘rubber stamp’, although this only rarely happens 



Representative Parliament – Counterpoints 

 Can ‘cross the floor’, voters choose big parties 

 Government often does not have Senate majority 

 Overuse of powers could cause public opposition 

 Debate is necessary – slow but not ‘too slow’ 

 Must pass senate, can cross floor 

 Minor parties can control senate – radicals 

Responsible Parliament 

 Ministers responsible to Parliament for their actions 

 Parliament responsible to the people for its actions – can be voted out 

 Parliamentary debates recorded and made public  

 HOWEVER: Ministers now rarely sacked – up to the Prime Minister to decide 

 People merely elect Parliament, but don’t determine its decisions 

Sovereignty of Parliament 

 Not bound by previous Parliamentary decisions 

 Can make laws whenever it likes 

 Can legislate over wide area – Family Law Act (1975) 

 Statute law prevails over common law, so can overrule objectionable judicial decisions – Wrongs 
(Animals Straying on Highways) Act 1984 

 HOWEVER: Parliament bound by Constitution and pressure group activities 

 Parliament often reluctant to act on problems for fear of voter backlash 

 May rush legislation to reduce delays – drafting problems in Acts 

 Upper house can block supply – e.g. 1975 

 BUT: Constitutional restrictions are limited 

 Responsible to public for inaction on important issues or problems 

 Can be fixed by courts 

Ability to delegate 

 Can take advice from expert committees or law reform commissions – VLRC 

 Can delegate law to subordinate authorities – can devise technical solutions and save 
parliamentary time 

 Law can be delegated to local councils, which can consider local needs 

 HOWEVER: Subordinate authorities are not elected, but have considerable power 

 Parliament lacks time to properly supervise subordinate authorities 

 BUT: Subordinate authorities still indirectly responsible to people 

1.3.3 Analysis of Aspects of Parliament 

Free Elections 

Parliament is elected in regular, free elections, which means that Parliament is both representative of the 

people (as they are voted in by the people), and responsible to the people (as if it makes unpopular laws, 

its members will not be re-elected at the next election).  

Government Ministers are also directly responsible for both their own actions, and the actions of their 

ministry. Traditionally, if a mistake was made the Minister would be held responsible and sacked, 

however the fact that this now rarely occurs could be considered to be an affront to the principle of 

responsible government.  

In addition, one problem with elections is that they do not allow the voters to choose government policy; 

voters merely elect the Parliament, they do not decide what it does. Once elected, politicians are more 



likely to be affected by the actions of various pressure groups, which may not necessarily represent the 

views of the majority of the community.  

Parliamentary Structure 

In both of the lower houses of Parliament, Members of Parliament (MPs) are elected to represent a 

particular geographic area, known as an electorate. MPs can represent the people in their electorate by 

voting on parliamentary legislation accordingly. This practise upholds the principle of representative 

government, as voters can have their local issues represented in Parliament, and also the principle of 

responsible government, as if voters do not approve of the way their particular area is being represented, 

they can elect a different local member at the next election.  

The problem with this system, however, is that party discipline usually forces MPs to vote along party 

lines, thereby preventing them from truly representing their electorate. The idea of party discipline also 

means that in reality Cabinet – not parliament – makes the law. This occurs because the cabinet is 

appointed by the government, which always commands a majority in the lower house, and is therefore 

usually able to pass whatever legislation it wants. Private members bills also stand little chance of even 

being heard, as Cabinet sets the Parliamentary agenda. Cabinet’s control of the law contradicts the idea of 

representative government, as the representatives of all those people who did not vote for the 

government have no real say in making the law.  

It can be argued, however, that the government often does not have a majority in the Upper House, and 

thus it must negotiate either with the opposition or with minor parties before it can get its legislation 

passed, thereby allowing non-government voters to have their views represented. The flip-side to this, 

however, is that small parties that represent minority viewpoints (e.g. the greens) may end up holding the 

balance of power in the senate, even though they not represent the majority of the community.  

Ability to Delegate 

Parliament often delegates law-making responsibility to subordinate bodies. This allows for a large 

amount of community input into the law making process, as subordinate bodies will often seek the 

advice, opinions or suggestions of prominent groups and community members when deciding on 

legislative change in a particular area. This large amount of community input makes Parliament 

representative of community values and desires, and responsible to its demands.  

It is equally true, however, that delegated bodies are not actually elected, so regardless of how much 

community advice they request, ultimately they do not represent the community. They are also not 

responsible to the community, as delegated bodies cannot be voted out of office if their actions are 

unpopular.  

It could be argued, however, that subordinate bodies are indirectly responsible to the community, as if 

their actions are unpopular, the government that delegated responsibilities to them could be voted out of 

office. The newly elected government could then easily remove the subordinate body’s powers. 

Parliamentary Debate 

When legislation is considered by Parliament, many discussions and debates are held. MPs representing 

different groups of people are thus able to have their say on the issue, thus making Parliament 

representative of the public. Parliamentary debates are also recorded and made available to the public, 

thus making Parliament responsible to the people for the things they say.  



It is possible, however, for the government to use the ‘gag’ and ‘guillotine’ to shorten the length of time 

for which a certain bill is discussed in Parliament. This allows the government to pass its legislation 

quickly, but also reduces the representativeness of Parliament.  

On the other hand, if a government begins to routinely use the ‘gag’ and ‘guillotine’ to pass its legislation, 

the community will take note and vote them out at the next election. 

 

Section 2: The Constitution and the Protection of Rights 

2.1 Australian Constitution 

2.1.1 The Federal System 

Features and Reasons for Adoption 

 Strong state governments with weak Federal government 

 Allows for uniform policy on important issues like defence and immigration 

 Homogenises trade laws between states 

 States retain autonomy and maintain identity 

Modern Disadvantages 

 The power to collect revenue is not properly correlated with the power to spend it 
(Commonwealth has most of the former, States most of the later) 

 Hence, states have to ask the Federal Government to carry out basic tasks they are entrusted with 
in the constitution. This results in many arguments and disputes between the governments 

 Because of the need for state and federal governments to co-operate in many areas, it is possible 
for one particular state to obstruct a policy of national concern 

 For example, Victorian refusal to agree to efforts to save the Murray-Darling river basin has 
brought the whole undertaking to an impasse, despite the agreement of South Australia, New 
South Wales, Queensland and the federal government to the initiative 

 Representation in the Senate is unfairly disproportionate: The 17 million people in Victoria, NSW 
and Queensland, and the 5 million people in the rest of the country, are both represented by 36 
senators; Victoria has ten times the population of Tasmania, but the same number of senators 

 Australia has thirteen parliaments (including upper and lower houses) and seven ministries. This 
results in a huge duplication of effort, and a large bureaucracy.  

 The limited powers endowed to the federal government by the constitution are often insufficient 
to deal with many of the problems facing our society in an increasingly global and complicated 
world, including economic and environmental issues  

 When pressed for action on a particular issue, a state government can blame the federal 
government for failing to provide the necessary funding. The federal government may, in turn, 
blame some other state government for delaying the payment by not co-operating sufficiently 
with some other initiative. While this never-ending cycle of passing the blame continues, the 
underlying issues and problems in our community are not addressed or solved.  

2.1.2 Distribution of Powers 

Exclusive Powers (Specific)  

 These are the sole responsibility of the Federal Government 

 Defence (Section 51) 

 Immigration (Section 51) 

 External Affairs (Section 51) 



 Currency (Section 51) 

 Control over any matters relating to public service (Section 52) 

 Power over federal territories (Sections 111 and 122) 

Concurrent Powers (Specific) 

 These are shared by Federal and State Parliaments 

 Trade 

 Taxation 

 Family Law 

 Insurance 

Residual Powers  

 All other powers not mentioned in constitution automatically the responsibility of the states 

 In recent practise, the Commonwealth has used tied grants in order to usurp significant influence 
over many residual powers 

 Education 

 Law enforcement 

 Public transport 

 Gambling 

 Hospitals 

State Constitutions 

 Sections 106 & 107 – State Parliaments and Constitutions remain in effect after Federation 

 Section 108 – State laws still apply unless they contradict Federal law 

 Section 109 – If State and Federal laws conflict, Federal law prevails 

Referral of Powers 

 Commonwealth can take power over any area referred to it by the states, but only within those 
states which agree to the referral. 

 States usually reluctant to give the Commonwealth any more power. 

 The states have, however, given up their responsibility over ex-nuptial children. This occurred 
because the Commonwealth had all other marriage, divorce and matrimonial powers, except for 
ex-nuptial children. The states saw this was inconsistent. 

 The referral involved two acts: the Commonwealth Powers (Family Law – Children) Act 1986 (Vic), 
and the Family Law (amendment) Act 1987 (Cth). There was no change in the constitution. 

2.1.3 Government Prohibitions 

Federal Expressed Prohibitions 

 Federal prohibitions are limitations placed upon the powers of the Federal government 

 Section 92 – Cannot restrict trade and commerce between states 

 Section 116 – Cannot legislate concerning religion 

 Section 128 – Needs the ‘double majority’ to change the constitution 

Federal Implied Prohibitions 

 The implied prohibitions are all found in section 51, and restrict the Federal Parliament in regard 
to its relations with the states 

 Section 51(ii) – Cannot discriminate between states or parts of states in taxation 

 Section 51(xxxi) – If Commonwealth seizes property it must be on just terms 

State Prohibitions 

 The State prohibitions merely reinforce that certain powers can be exercised exclusively by the 
Federal government  



 Section 90 – Cannot levy customs or excise duties 

 Section 114 – Cannot raise military forces 

 Section 115 – Cannot coin money 
 

2.2 Changing the Constitution 

2.2.1 Change Words by Referendum 

Procedure for Referendums 

The only way to change the words of the Constitution is to hold a successful referendum. The procedure 

for holding a referendum, and the requirements for its success, is spelt out in section 128 of the 

Constitution. First there must be a suggestion for a referendum. Then a bill must be passed through both 

houses of Federal Parliament, specifying the exact sections of the Constitution which will either be 

removed or added. Between two and six months of the bill successfully passing the upper house, the bill 

must be put forward before all Australian voters in the form of a referendum. To be successful, a 

referendum must attract a majority ‘yes’ vote in all of Australia, and also a majority ‘yes’ vote in four or 

more of the six states (territories are irrelevant for this second requirement). These two requirements are 

known collectively as the ‘double majority’ requirement. If the ‘double majority’ requirement is met, then 

the bill will be presented to the Governor-General for Royal Assent, and the Constitution will be changed. 

Suggestion → Bill → Put to vote (6 months) → ‘Double majority’ → Royal Assent → Change made 

Examples of Referendums 

 Referendums which have increased Commonwealth power: 
o 1927: control over State borrowing 

o 1946: control over social services and benefits 

o 1967: laws regarding aborigines. 

 Failed referendums would have given government control over: 
o Monopolies 
o Prices 
o Airways 
o Employment conditions 
o Rents 
o Marketing of food produce 

 Example of Adding Words – Constitution Alteration (Social Service) Act 1946: added subsection 

xxiiia to Section 51. Federal Government now had power to legislate on all welfare benefits. 

 Example of Deleting Words – Constitution Alteration (Aboriginals) Act 1967: deleted the passage 

‘other than the aboriginal race’ from Section 51 subsection xxvi. Federal government now had the 

power to legislate for aborigines. 

Aboriginal Referendum 

 In 1967, the constitution was changed to make the government responsible for aboriginal people. 

Before the referendum, Section 51 (xxvi) of the constitution read ‘[The Federal Parliament has the 

power to make laws in relation to] the people of any race, other than the aboriginal race, for 

whom it is deemed necessary to make special laws.’ 

 After a successful referendum where over 90% of electors voted for the proposal, the phrase 

‘other than the aboriginal race’ was removed. This allowed Parliament to legislate in areas 

concerning aboriginals, and by extension made them full Australian citizens, and enabled them to 

be counted in the national census. 



Why Referendums Fail 

 In the 106 years since federation, only eight of the forty-four referendum proposals put the 

Australian people have been passed 

 There are several reasons for this high failure rate 

 Firstly, the ‘double majority’ requirement is too restrictive – five additional referendums would 

have passed had the sole requirement been an overall majority of voters 

 Secondly, the referendum proposals are often complicated and difficult for the general public to 

understand. When faced with a referendum proposal they do not understand, most people will 

naturally vote ‘no’, staying with the status quo 

 Thirdly, Australian voters are naturally distrustful of politicians, and are reluctant to agree to any 

proposals which might increase their power. 

2.2.2 Change Interpretation by High Court 

The High Court 

 Established under sections 71-80 of the Constitution 

 Its role is to ‘police the constitution’ 

 Ultra Vires (beyond the powers) – the High Court applies this term to any law passed outside the 
limits of that Parliament’s power (after having heard a relevant case) 

 Inter se matter (a matter between themselves) – matters requiring the High Court’s decision upon 
the demarcation of State and Federal powers 

Why Interpretation is Needed 

 Concurrent powers mean that the Federal and State government come into conflict 

 New situations and technologies require reinterpretation of constitution to meet new needs, e.g. 
Brislan Case for radio 

 Global nature of our modern world means that the federal government needs more powers over 
certain areas (e.g. environment, economy) to effectively run the country 

 Interpretation of the meaning of certain phrases and words in the constitution has historically 

been far more important as a means of extending Federal government power than referendums. 

Roads Case 1926 

One extremely important tool used by the Federal government to increase its control over areas former 

under state control is tied grants, which are grants of money given by the Federal Government to the 

State government for a particular purpose. By specifying the purpose for which money can be used, the 

Federal government can wield significant control over many areas. Based on its interpretation of Section 

96, the High Court upheld the power of the Federal Government to make tied grants after it was 

challenged by the States in the Roads Case of 1926, where the states argued for unconditional grants. 

Brislan Case 1930 

The High Court ruled that Section 51(v) of the Constitution (which states that the Commonwealth 

Government has control over all postal, telegraphic, telephonic and ‘other like services’) should be 

understood to include radio broadcasting (which did not exist at the time the Constitution was written). 

This decision gave the Federal government control over radios, which was augmented several years later 

by the Jones case, which gave the Federal government control over television. 

Uniform Tax Case 1942 

The significance of tied grants was further enhanced by the Uniform Tax Cases. In the First Uniform Tax 

Case of 1942, the States attempted to regain their control over income tax which they had recently 

referred to the Commonwealth, owing to the outbreak of World War Two. The High Court rules that both 



the States and the Commonwealth could continue to collect income taxes, even after the end of the war, 

however as per Section 109 Federal taxes would be collected first. This effectively gave the 

Commonwealth dominance over income taxes, as voters would not accept being taxed twice. The Second 

Uniform Tax Case of 1957 upheld Commonwealth dominance over income, company and sales taxes. As a 

result of the Uniform Tax Cases, the Federal Government now has control over the national ‘purse-

strings’, which when used in conjunction with tied grants, allows it to exercise significant control over 

state affairs. 

Tasmanian Dams Case 1983 

A third significant case to the extension of Federal power was the Franklin (Tasmanian) Dams Case of 

1983. In this case, the Federal Government attempted to prevent the Tasmanian Government from 

damming the Franklin River by declaring it a world heritage area. In the subsequent court case, the High 

Court ruled that, as foreign affairs were a legitimate Federal responsibility, and as the Federal 

Government had concluded an international agreement with respect to the Franklin Rive, the 

Commonwealth Government was within its rights to legislate over the Franklin River area. Under section 

109, the Federal law would overcome the laws of the Tasmanian government (states traditionally having 

control over matters related to electric power), thereby preventing the damming of the river. This case 

has now set a very important precedent: if the Federal Government has an agreement with any foreign 

country over any particular area (including health care, public transportation, etc.), it can use section 109 

to obtain control over this area from the states. 

Limitations of High Court 

Before the High Court can make a ruling upon whether a particular piece of Commonwealth legislation 

exceeds its powers, an individual, organization, or one of the states must challenge the legislation in a 

court case. If this does not occur, the legislation will stand regardless of whether or not it is legal under 

the constitution. 

2.3 Protection of Rights 

2.3.1 Protection of Rights under the Constitution 

Checks and Balances 

 Structural checks and balances relate to the principles of the Australian system of government 
which are protected by our constitution. There are four primary structural checks and balances 
which help to protect human rights in Australia.  

 The first is the principle of representative government, which means that the government is 
elected by the people in regular, free elections, and is thus representative of the wishes and 
needs of the community.  

 The Second is the principle of responsible government, which means that the government and its 
ministers are directly responsible for their actions and mistakes to Parliament, which in turn is 
directly responsible to the people, as its members can be voted out if it becomes unpopular.  

 The Third is the principle of separation of powers, which ensures that the judicial power 
(exercised by the courts) is kept completely separate from the legislative and executive powers 
(exercised by the Parliament and government respectively), thereby ensuring that the 
government operates within the law and that citizens can appeal through the courts if they 
believe a law is unconstitutional.  

 The fourth is the reserve powers of the Governor-General, which allows him to, among other 
things, sack the government if they cannot or will not govern the nation effectively, and within 
the bounds of the constitution. 



Limitations of Checks and Balances 

 Representative Government – Party discipline prevents true candidate representation of their 
electorate or state, must vote on party lines 

 Responsible Government – In reality cabinet decides if a minister will stay or be sacked; 
government hardly ever falls in Parliament 

 Separation of powers – Limited by cabinet control over Parliament via de facto lower house 
majority, and executive council via ministers 

 Reserve powers of the Governor-General – Seldom used because cabinet appoints the Governor-
General 

Express/Entrenched rights 

 Australia has five rights embedded into the Constitution, which cannot be changed except 
through referendum 

 It should be noted, however, that these rights are only binding on the Federal Government, and 
not the state governments 

 Freedom of Religion: Section 116 – No state religion, can be atheist 

 Freedom of interstate trade: Section 92 – Government cannot nationalise interstate industries 

 Freedom from discrimination on basis of state residence: Section 117 

 Right to just compensation for acquisition of property: Section 51(xxxi) 

 Right to trial by jury for indictable offences: Section 80 – Does not apply to summary offences 

Implied Rights 

 Implied right to freedom of political communication was established by the High Court 

 The Political Broadcasts and Political Disclosures Act (1991) banned all paid political advertising on 
TV and radio by everyone but political parties represented in Parliament 

 Australian Capital Television v The Commonwealth (1992) Case held that the law was invalid 
under constitution, as contradicted the implied constitutional right to free political 
communication based on the principle of representative government 

 Free political communication was held to be essential if government was to be representative of, 
and responsible to, the people 

 Shown to be not an absolute right by Levy v Victoria (1997) Case 

 Is not a broad right to ‘freedom of speech’ 

2.3.2 Other Methods of Protection 

International Treaties 

 Are not binding unless enshrined in domestic law 

 Many rights under ICCPR have not been enshrined 

 Australian citizens can complain to UN Human Rights Committee that their rights are being 
infringed, however the government can ignore its decisions 

The Toonen Case 

 Homosexual acts illegal in Tasmania before 1997, this was legal under Australian law, which gives 
states control of most criminal law 

 Mr Nick Toonen complained to UN Human Rights Committee that Tasmania’s criminal code 
violated right to privacy under the ICCPR 

 The committee agreed, and recommended to Tasmania that they changed the legislation – they 
refused 

 In response, Commonwealth passed Human Rights (Sexual Conduct) Act 1994, using external 
affairs power under Section 51(xxix) 

 Toonen challenged the Tasmanian legislation in Croome v Tasmania (1997) Case 

 High Court decided that the Tasmanian legislation conflicted with Federal legislation, and under 
Section 109 the state law was superseded. 



Common and Statue Law 

 Most rights in Australia are protected either by common or statue law 

 These protections can be abolished by parliament legislating to abrogate common law or change 
existing legislation 

 Rights protected his way include: 

 Right to fair and public trial 

 Right to appeal 

 Freedom from double jeopardy 

 Presumption of innocence and standards of proof 

 Right to remain silent when questioned by police 

 Right to marry and have children – Marriage Act 

 Protection from prolonged arrest – Bail Act 

 Right to apply for legal representation – Deitrich Case 

 Freedom from discrimination – Equal Opportunity Act 1975 

 Right to work and fair wages – industrial relations legislation 

2.3.3 A Bill of Rights 

Protection of Rights in America 

 The United States has adopted a unified and inflexible system 

 Many rights protected under an entrenched Bill of Rights in Constitution 

 Freedom of religion, trial by jury, freedom of speech, freedom of assembly, right to remain silent, 
right to vote 

 Rights policed by US Supreme Court, which can strike down offending laws 

 Congress cannot overrule court decisions without referendum 

 In United States bill of rights is binding on both state and federal governments 

Protection of Rights in Australia 

 Australia utilizes a far broader and more flexible approach 

 Entrenched rights – Freedom of religion, trial by jury, free interstate trade, etc. 

 One implied right – freedom of political communication 

 Structural checks and balances – Representative and responsible government, separation of 
powers, reserve powers of Governor-General 

 Common and Statute law – Right to appeal, freedom from double-jeopardy, right to remain silent, 
right to marry and have children under Family Law Act 

 International Treaties – Rights specified in ICCPR enforceable only after codified in legislation by 
Parliament, e.g. Toonen Case 

 Entrenched and implied rights policed by High Court – can only be changed after referendum 

 Common law, statute law and international treaties regulated by Parliament – can be changed 
easily according to need 

 In Australia implied and entrenched rights are only binding upon federal government 

 Founding fathers deliberately chose not to have Bill of Rights, as they calculated that constraints 
of free elections, Senate as house of review, independent courts and responsible government 
would do the job much better than unelected judiciary 

Entrenched Model 

An entrenched Bill of Rights is written into the Constitution of the particular nation in question, and as 

such it is the responsibility of the courts to interpret the rights contained within it, and determine 

whether any legislation is in violation of these rights. If this is found to be the case, the courts can 

invalidate the law. Parliament cannot overrule such invalidation, and the only method to overrule the 

court’s decision is to conduct a successful referendum to change the constitution. It is thus evident that 

under an entrenched system the courts, rather than Parliament, are supreme. This undermines the 



principles of representative and responsible government, as the courts are neither elected by the people 

nor directly responsible to them. There is, however, the possibility to include override or limitation 

clauses, limiting certain rights or allowing Parliament to override them in some circumstances. 

Statutory Model 

In contrast, a statutory bill of rights is just an ordinary piece of legislation, able to be amended or 

invalidated at will by the Parliament. Thus although the courts are still able to declare legislation in 

violation of the rights set out in a statutory bill of rights, they have no power to invalidate the legislation. 

The Parliament therefore retains its supremacy over the courts, as it is able to alter the bill of rights at will 

if any contradictions or undesirable court interpretations become evident. Some argue, however, that a 

statutory bill of rights does not protect human rights as well as an entrenched bill of rights, as politicians 

can simply change or ignore it if they wish. 

 

 

Section 3: Courts as Law-Makers 

3.1 The Doctrine of Precedent 

3.1.1 Introduction to Precedent 

Case/common law 

 Developed out of customs 

 Referred to when no statue exists 

 Changes to meet new values and circumstances 

 Based on decisions by higher/appellate courts, as in law reports 

 Based on principle of ‘Stare decisis’- stand by what has been decided, fairness 

Parts of Judgement 

 Ratio Decidendi – the principle of law upon which a judge bases the reason for their decision, this 
is binding on lower courts 

 Obiter Dictum – other statements made by judge which can be persuasive on future cases, but 
not binding 

Types of Precedent 

 Binding precedent – if the material facts of both cases are similar, the decisions of higher courts 
are always binding upon lower courts in the same hierarchy 

 Persuasive precedent – decisions from courts in a different hierarchy or from courts of equal or 
lower standing in the same hierarchy are influential but not binding 

 For example, the Supreme Court of Victoria sets binding precedent for the Victorian County Court 
and Victorian Magistrate’s Courts, considers persuasive precedent from the Supreme Courts of 
other states, and is bound by precedent set by the High Court of Australia 

Techniques to avoid Precedent 

 Overruling – Higher court will overrule the precedent set by a lower court, two cases involved 

 Reversing – Higher court reverses decision on appeal, one case only 

 Disapproving – Court at may disagree with precedent set by a court at the same level, but may 
not overrule it, in this case there are two precedents 

 Distinguishing – Any court can avoid following precedent of a past case by claiming the material 
facts are different 



When do courts establish precedent? 

The actual decision made by a court, including any punishments meted out, is never binding upon another 

court. Rather, it is the ratio decidendi, or the principle of law upon which a judge bases the reason for 

their decision, that is biding upon lower courts. Because of this, only cases where a ratio is actually given 

can establish case law. Juries do not give rationes, and therefore cases being held in the County or 

Supreme Courts cannot usually give rise to a precedent. Only when there is no jury, for instance in the 

High Court, or when the County and Supreme Courts hear a case on appeal, can case law be established. 

It should also be noted that while there are no juries in Magistrates’ Courts, they are also the lowest 

courts in the Court Hierarchy, and as such their decisions cannot be binding upon any other courts (the 

rationes of higher courts are only binding upon lower courts).  

When do courts follow precedent? 

The doctrine of precedent requires judges to base their current decisions upon the decisions made in 

similar past cases. When judges follow precedent, they merely apply existing legal principles, and thus 

they do not generate new common law. In some cases, however, Judges can avoid following binding 

precedent by using certain judicial techniques. For example, if a judge can find a difference between the 

material facts of a previous case and the material facts of a current case, they can ‘distinguish’ the 

previous case, thereby avoiding the need to follow its precedent. Many judges, however, feel that it is not 

their role to make changes to the law, and therefore they tend to apply existing legal principles even 

when they are not required to do so. In the Rape in Marriage Case 1985, for example, the judge applied a 

sixteenth-century common law principle that a man could not be charged for the rape of his wife. Rather 

than developing existing legal principles so that they were in accord with society’s contemporary values, 

the judge in this case chose to doggedly apply existing (and considerably outdated) legal principles. Such 

staunch judicial conservatism often serves to prevent courts from establishing new case law.  

3.1.2 Example of Precedent 

Langridge v Levy 1837 

In Langridge v Levy (1837), a boy was injured when the gun he was firing (purchased for him by his father) 

exploded. Langridge’s son could not sue for damages, as he was not a party to the contract between 

Langridge and the gun seller. It was discovered, however, that the gun had in fact been made by a 

different manufacturer than the one advertised by the seller. The Court thus found in favour of Langridge 

on the basis of fraud. 

Winterbottom v Wright 1842 

In Winterbottom v Wright (1842), a coach driver was injured when the coach that he was driving on 

behalf of a coach operating company collapsed. The driver sued his employer for damages, but the court 

ruled against him on the grounds that he was not a party to the ‘safe delivery’ clause in the contract 

between the coach operator and the PMG. The judge remarked that ‘if we go one step beyond [the 

principles of privity of contractual liability] there is no reason why we should not take fifty’. 

 Langridge v Levy distinguished on the grounds that fraud was not present. 

George v Skivington 1869 

In George v Skivington (1869), a woman suffered skin irritation and hair loss after using a faulty hair wash, 

which had been purchased by her husband from the seller/manufacturer, who knew that the buyer’s wife 

would be using the product. The court ruled in favour of the plaintiff, basing its decision upon Langridge v 

Levy. The court asserted that in both cases the seller had sold an unsafe good for a particular purpose, 



knowing that a third party would be using the good. The court considered the circumstances similar 

enough to warrant following the precedent 

 Legal principles established in Langridge v Levy developed and applied. 
 

Heaven v Pender 1883 

In Heaven v Pender (1883), a workman employed by a painting contractor called Gray to paint a ship, was 

injured when the painting-platform (supplied by Pender, the dock owner) collapsed. Heaven, the 

workman, did not have any contract with Pender. Although no fraud existed as in Langridge v Levy and 

George v Skivington, the court felt that this case was similar enough to George v Skivington to warrant 

applying its principled. In his obiter, Judge Brett developed the ‘proximity principle’, which stated that 

third parties to a contract, even if they were unknown to the other parties, could claim compensation if 

they came into close proximity with a defective good. 

 Legal principles established in George v Skivington developed and applied. 

Donoghue v Stevenson 1932 

In Donoghue v Stevenson (1932), a person became ill as a result of drinking a bottle of ginger-beer which 

was later found to have contained a decomposing snail. The injured party had not bough the drink herself, 

and so was not party to any contract. Nevertheless, the court awarded her compensation in a majority 

decision. The majority opinion, led by Lord Atkin, chose to develop the ‘proximity principle’ developed in 

Heaven v Pender into the ‘neighbour principle’, which applied to all relationships and not merely physical 

work relationships. 

 Winterbottom v Wright distinguished on the grounds that there was no contract. 

 Legal principles established in Heaven v Pender developed and applied. 
 

The dissenting opinion, led by Lord Buckmaster, chose to ignore the developments in George v Skivington 

and Heaven v Pender, and instead base decision on Winterbottom v Wright. 

 Langridge v Levy distinguished on the grounds that fraud was not present. 

 Legal principles established in Winterbottom v Wright applied. 

 Legal principles developed in George v Skivington disapproved, as they were based upon an 
‘unsound’ application of Langridge v Levy. 

Grant v Australian Knitting Mills 1936 

In Grant v Australian Knitting Mills (1936), a man developed an illness after wearing underpants which 

had been manufactured using a dangerous chemical. On appeal, the High Court reversed the original 

decision made by the South Australian Supreme Court, and through application of the principles of 

negligence established in Donoghue v Stevenson (1932), determined that damages should be awarded to 

the plaintiff. 

3.1.3 Advantages of Precedent 

Flexibility of Judicial Techniques 

Although they often choose not to, judges do have the ability to develop existing legal principles so that 

they better reflect current community values, using techniques such as reversing, overruling and 

distinguishing. In the Donoghue v Stevenson Case (1932), Lord Atkin distinguished Winterbottom v Wright 

(1842) on the grounds that there was no contract between any of the parties involved in the case. He 



then utilized the ‘proximity principle’, originally established by judge Brett in the Heaven v Pender Case 

(1883), where a workman employed to paint a ship was injured when the painting-platform (supplied by a 

third party) collapsed. As expounded by Brett, the ‘proximity principle’ stated that third parties, even if 

they were unknown to the other parties, could claim compensation if they came into close proximity with 

the defect. Lord Atkin broadened the ‘proximity principle’ into the ‘neighbour principle’, which applied to 

all situations, and not simply physical work relationships. Thus, by using a number of judicial techniques, 

Lord Atkin was able to adapt the law to be more consistent with modern market conditions. 

Precedent Stated Generically 

Judges are able to update generic legal principles so that they are consistent with contemporary 

community values. In Upfill v Wright (1911), it was judged that individuals renting a property for extra-

marital sex had engaged in an immoral contract. In Hohol v Hohol (1980), however, the court ruled that it 

was acceptable for a defacto couple to rent a property together. This change occurred because the court 

took into account the changes in community morals that had occurred between 1911 and 1980; in 1911 

extra-marital sex was considered immoral, while by 1980 defacto relationships had become widely 

accepted. 

Can Change precedent 

Recently, the High Court has shown its willingness to act creatively in cases with no established legal 

principles, in order to incorporate modern social values and redress long-time legal injustices. For 

example, in the Mabo Case (1992), the High Court ruled that the Murray Islanders had the right to 

possession of their traditional lands. This decision overturned the two-hundred-year-old concept of terra 

nullius, which stated that before European colonisation Australia was an unowned, unoccupied land. The 

Mabo Case (1992) was later reinforced by the Wik Case (1996), where the High Court ruled that pastoral 

leases could coexist with native titles. Both of these cases demonstrated the court’s willingness to 

overturn old discriminatory doctrines which are no longer consistent with modern community values. 

Other Benefits 

 Individuals protected from arbitrary decisions – fairness  

 Law is applied consistently – consistency 

 Consistent application of known legal principles and precedents – predictability 

 Predictability and consistency maximise chance for out of court settlements; reducing costs 

 High Courts precedents binding across Australia – uniformity 

3.1.4 Problems of Precedent 

Conflicting Precedents 

In Mercer v Mercer (1976), a Family Court judge ruled that a child over the age of 18 who had rebelled 

against their parents could not expect continued parental maintenance. However, another Family Court 

judge in Gamble v Gamble (1978) disapproved of the earlier decision, arguing that it was not the court’s 

role to arbitrarily assign fault to the children. As a result of this, there were two conflicting precedents on 

the same issue. 

Ex Post Facto Decisions 

In Shaw v Director of Public Prosecutions (1961), Shaw compiled a list of high-class prostitutes and 

advertised them in a magazine. He did so on the advice of his lawyer that there were no statute laws 

forbidding this action. However, by interpreting existing statues in a certain way, the courts convicted 

Shaw, in doing so effectively creating an new offence and unjustly convicting Shaw of the offence ex post. 



Bad Precedent 

Binding precedent requires that judges merely apply existing legal principles, rather than develop these 

principles so that they are consistent with community values. On occasion, this can lead to highly 

questionable decisions. For example, in the R v O’Connor Case (1979), the High Court ruled that alcohol or 

drug intoxication is a permissible defence for people facing criminal charges. In 1982 the Colec 

Magistrates Court, following the precedent set by R v O’Connor (1979), acquitted a man of assaulting a 

woman based on the fact that he was too intoxicated at the time of the assault to form the intent to 

commit the crime. Clearly this decision was not in line with community values regarding the 

unacceptability of intoxication, however of the rules of binding precedent required that the Magistrates 

Court follow the R v O’Connor (1979) precedent regardless of what the community may think.  

Changing Values 

In constantly looking backwards and applying old legal precedents to modern cases, courts assume that 

community values have remained static. In the Rape within Marriage Case (1985), the judge upheld a 17th 

century common law principle that a man cannot be convicted for raping his wife (so long as they were 

still living together), as by entering into a marriage, the women implicitly consents to sexual intercourse. 

While this was in line with 17th century values that a wife was the property of her husband, it is totally out 

of line with current community values, notably the principle of gender equality. 

‘Very’ Persuasive Precedent 

Judges are not required by law to follow persuasive precedent. Nevertheless, many judges often do so out 

of a perceived obligation to uphold existing legal principles, even if such principles are non-binding. By 

displaying disapproval of previous decisions, judges call into question the integrity of their fellow judges, 

which is not something they are keen to do. Lord Buckmaster, for example, was a dissenting judge in the 

Donoghue v Stevenson Case (1932), where a person became ill as a result of drinking a bottle of ginger-

beer which was later found to have contained a snail. Buckmaster asserted that no compensation need be 

paid to the victim, based on the principle of contractual liability, which denies compensation for injury to 

any third parties in a contract. He was influenced by the obiter of Lord Alderson in Winterbottom v Wright 

(1842), where a coach driver was injured when the coach that he was driving on behalf of a coach 

operating company collapsed. Alderson ruled that no compensation was due. Thus, Lord Buckmaster 

chose to follow a ninety-year-old persuasive precedent so as to avoid ruling in contradiction to a previous 

judge. This was despite the fact that the nature of market transactions had changed significantly in the 

intervening period, with intermediary parties between manufacturer and consumer far more common 

than they were ninety years before. Lord Buckmaster, like many other judges before and since, clearly 

considered consistency with earlier cases more important than any other factors. 

Scarcity of Cases 

Aside from the constraints of binding and persuasive precedent, other factors, such as a scarcity of cases 

and judicial conservatism, can also inhibit the ability of courts to change the law. Because courts can only 

make judgments when cases are brought before them, a lack of relevant cases can postpone a necessary 

change in the law for many years. For example, the laws of negligence took almost one-hundred years to 

develop, as before 1932 only four relevant cases came to court.  

Judicial Conservatism 

Judges are also very reluctant to make changes to the law, preferring to confine themselves to 

interpreting existing legal principles, and leaving legislative change to the Parliament. Former Chief Justice 

of the High Court Sir Harry Gibb once expressed this sentiment in the following words: ‘if the law is 

settled, it is our duty to apply it, not abrogate it. It is for Parliament, whose members are the elected 



representatives of the people, to change an established rule if they consider it to be desirable…’ 

Unfortunately, this extreme conservatism can sometimes lead to nonsensical and unjust decisions. For 

example, in the State Insurance Commission (SA) v Trigwell Case (1979), several people were injured 

when their car collided with an oncoming car, which in turn had collided with two stray sheep and 

subsequently swerved across the road. In order to avoid changing the law, the High Court followed the 

precedent set by the British Searle v Wallbank Case (1947), where the plaintiff collided with a horse which 

had escaped through a defective fence, and the owner of the fence was not hold accountable. This 

precedent was followed despite the fact that the British Parliament had passed a law in 1971 abrogating 

the Searle v Wallbank Case (1947). Although the British legislation was naturally not binding on Australian 

courts, in this case High Court’s conservatism and desire to avoid acting legislatively seems to have 

overcome the dictates of common sense. 

Other Problems 

 Difficulty in deciding significant/material facts, so don’t know when to follow precedentand when 
to distinguish 

 Judges decide which past decisions to follow and which to distinguish, leading to lack of 
predictability of court outcomes 

 Parties present cases (adversary principle), so sometimes relevant cases may be missed accidently 
or deliberately 

 Only parties to the dispute can receive compensation 

3.2 Statutory Interpretation 

3.2.1 Reasons for Statutory Interpretation 

Generic Legislation 

Legislation is framed in generic terms, therefore courts must interpret it to apply to specific situations. For 

example, under the Summary Offences Act (1966), it is an offence to be found drunk in a public place. In 

the Mansfield v Kelly Case (1972), the court was asked to determine whether or not being drunk inside a 

private car parked in a public place constituted an offence under said Act. The court decided that it did, 

and henceforth this judicial decision was read along with the Act. 

Loopholes in Legislation 

Loopholes in Act may render it ineffective, need to be closed by court interpretation. The Consumer 

Affairs Act (1972) introduced a ten day cooling-off period for all door-to-door sales, in which time the 

buyer could freely terminate the contract and return the goods. However, the Act neglected to specify 

when the cooling-off period began, thus enabling sellers to circumvent it by simply waiting ten days 

before delivering the goods. In order to close this loophole, the courts had to interpret the cooling-off 

period as commencing upon delivery of the goods. 

Internal Inconsistencies in Acts 

Sometimes drafting problems leave legislation with internal inconsistencies which courts must reconcile. 

For example, sections 30 and 34 of the Poisons Act (1958) instituted a maximum penalty of a $500 fine 

and 12 months in jail for anyone convicted of manufacturing heroine. However, the Act also instituted a 

maximum penalty of a $100,000 fine and 15 years in jail for anyone convicted of manufacturing a ‘drug of 

addiction’, which, according to Section 8, heroine was. The courts had to interpret this Act so as to rectify 

this internal inconsistency. 



Legislation Deliberately Silent 

Often Parliament deliberately leaves certain aspects of legislation vague and generic, so that courts can 

apply it to specific, unique situations. For example, the Family Law Act (1975) stated that children over the 

age of 14 should be able to decide their own fate in a High Court custody dispute unless there are 

‘exceptional circumstances’. The Act deliberately did not define this term, preferring to leave it up to the 

courts to determine on a case-by-case basis.  

Delineation of Powers 

The High Court must interpret the Constitution to determine whether State or Federal Parliaments have 
exceeded their powers – Franklin Dam Case (1983). 

3.2.2 Process of Interpretation 

Two Ways Courts can Make Laws 

 Develop existing legal principles based on past decisions in law reports 

 Interpret the meaning of words in statutes 

Process of Interpretation 

 Statues and regulations written in generic terms, courts apply to specific situations 

 Courts interpretation of legislation becomes part of the law, read along with the Act 

 Courts must base interpretation on underlying purpose of the Act 

 Becomes binding on lower courts  

Method of Interpretation 

When interpreting statue law, courts must apply the underlying purpose of the statute. For example, 

Under the Summary Offences Act (1966), it is an offence to be found drunk in a public place. In the 

Mansfield v Kelly Case (1972), the court was asked to determine whether or not being drunk inside a 

private car parked in a public place constituted an offence under said Act. As the purpose of the 

legislation was to ban drunkenness in all public places, regardless of whether the person was in a car or 

not, the court ruled that this did count as a contravention of the Act. 

Intrinsic Materials 

 Things contained within the Act itself that can assist in interpretation 

 Words of the Act 

 Long title 

 Preambles 

 Heading 

Extrinsic Materials 

 Things outside the Act that can assist in interpretation 

 Parliamentary debates 

 Committee reports 

 Dictionaries 

 Previous cases 

 Other Acts 

Judicial rules 

 Class rule: if a list contains some sort of ‘and other’ qualifier, the court must decide what the 
items in the list have in common, and then whether the entity or object in question also 
possesses this property 

 Exclusion rule: If an Act does not contain an ‘other’ phrase, then noting else can be included other 
than items specifically mentioned in the list 



Can be Abrogated 

The Goods Act (1958) stated that goods had to be of ‘merchantable quality’. The courts interpreted this 

phrase to mean that, if a good had more than one function, it needed only to fulfil a single function – even 

if this was not the function expressly stated to the buyer. The Consumer Affairs Act (1972) and Trade 

Practises Act (1974) were passed in order to abrogate this ludicrous interpretation. 

 

3.3 Law-Making through Courts 

3.3.1 Parliament and the Courts 

Generic relationship 

 Courts dependent upon Parliament to make the law 

 Parliament dependent upon courts to interpret laws and apply to specific situations 

 Need to work together to ensure legal system works efficiently and fairly 

 Parliament must pass legislation to establish courts – Supreme Court Act 1986 (Vic) 

When the Courts Need to Act 

 Legislation is framed in generic terms, therefore courts must interpret it to apply to specific 

situations – Mansfield v Kelly (1972) 

 Loopholes in Act may render it ineffective, need to be closed by court interpretation – Consumer 

Affairs Act (1972) 

 To reconcile internal inconsistencies within an act – Poisons Act (1958) 

 To determine whether a given item fits within a list – Brislan Case (1935) 

 High Court must interpret the Constitution to determine whether State or Federal Parliaments 

have exceeded their powers – Franklin Dam Case (1983) 

 Where no statute exists, courts must develop existing legal principles based on past decisions – 

Donoghue v Stevenson (1932) 

 Parliament can intentionally leave legislation vague in order to invite judicial input – Section 114 

of Family Law Act (1975) 

When Parliament Needs to Act 

 Must respond to judicial impetus for change in the law – either judicial conservatism (Rape in 

Marriage Case) or judicial creativity (Mabo Case) 

 Abrogate a court interpretation that does not uphold original purpose of Act – misinterpretation 

of Goods Act (1958) led to Consumer Affairs Act (1972) 

 Abrogate common law which is inconsistent with community values – Rape in Marriage Case 

(1985) abrogated in Crimes (Amendment) Act 1985 

 Codify approved judicial decisions in statute law – Mabo Case (1992) confirmed in Native Title Act 

(1993) 

3.3.2 Court vs Parliament: Values 

Parliament Represents Community 

If an ‘effective lawmaker’ is defined as being one which is able to reflect contemporary community values 

and adapt to changing societal needs, then Parliament would seem to be a more effective lawmaker than 

the courts. Parliament is elected by popular vote, with each Member of Parliament representing the 

interests of their particular electorate. Parliament’s actions are open to public scrutiny and debate, which 



ensures that Parliament is responsible to voters for its actions. These two factors combine to make 

Parliament highly sensitive to current community values and ideals, as if Parliamentary Members choose 

to ignore the wishes of the community, they will soon find themselves out of office. 

Parliament can get Public Input 

In addition to these fundamental principles, Parliament is able to make use of direct input from the 

public. Specially-formed bodies such as parliamentary committees, royal commissions and law reform 

committees all accept advice and submissions from, and organise discussions with, members of the public 

with knowledge relevant to their area of investigation. This allows for a high level of public input into the 

process of law-making through Parliament, thereby ensuring that any legislation passed is in line with 

community needs and values. Parliament is also able to delegate power to lesser authorities, for example 

local councils, that are better equipped to deal with local issues and able to involve local residents of a 

particular area. When drafting legislation, Parliament is also able to look towards the future, taking into 

account current trends in order to ensure that laws passed today are still relevant in years to come.  

Courts not Representative 

In contrast, courts are merely appointed by Parliament, and are not elected by the people. They are not 

responsible to voters for their decisions, and as such they have far less motivation than Members of 

Parliament to adhere to current community values.  

Court Precedents are Outdated 

In addition, courts are bound by the doctrine of precedent, which requires them to look backwards, 

basing all current decisions upon the decisions made in past cases. Although this promotes consistency, it 

is based upon the incorrect assumption that community values remain static, and that decisions that were 

acceptable in the past are automatically acceptable in the present. As community values change over 

time, this is clearly not the case, and as such the court’s use of the doctrine of precedent can lead to 

highly questionable outcomes. For example, in the Rape within Marriage Case (1985), the judge upheld a 

seventeenth-century common law principle that a man cannot be convicted for raping his wife (so long as 

they were still living together), as by entering into a marriage, the women implicitly consents to sexual 

intercourse. While outcome may have been in line with the seventeenth-century ideals that a wife was 

the property of her husband, it is clearly out of line with current community values. 

Parliament not really so Representative 

Upon closer examination, however, the extent to which Parliament is able to make laws based upon 

current community values is limited by a number of factors.  

 Members of Parliament, although elected for a particular electorate, are required to vote along 

party lines, and thus are unable to truly represent their electorates.  

 Further, Cabinet is able to dominant Parliament via its control over the Parliamentary agenda 

(and thus which bills are debated and which are not), and its domination of the voting.  

 The upper house can also serve as a major impediment to the proper representation of 

community values. If it is controlled by the government, then the Cabinet is able to pass whatever 

legislation it wants without having to take community values into account.  

 On the other hand, if the balance of power in the Upper House is held by small parties, then 

minority groups within the community may be able to wield power disproportionate to their 

numbers, preventing the beliefs of the majority of the community from playing a significant role 

in the legislative process.  



 This fact is exacerbated by the ability of the government to use such parliamentary tools as the 

‘gag’ and the ‘guillotine’ in order to curtail the role of the Opposition, thereby preventing those 

among the population who voted for the opposition from having any voice in Parliament.  

 In the end, government actions are usually dictated by the need to placate various pressure and 

counter-pressure groups, who may or may not represent dominant community values. The 

overriding concern of every Government is to get re-elected, and as such they will not take any 

action which may jeopardise their electoral success. 

Courts not Politicised 

Courts, on the other hand, are not subject to political pressures, and are therefore able to make decisions 

based upon justice rather than political expediency.  

Courts can Change Precedent 

In addition, although most courts are bound by the doctrine of precedent, the High Court is not, and 

therefore it is able to make courageous decisions which bring the law into line with contemporary 

community values. For example, in the Mabo Case (1992), the High Court ruled that the Murray Islanders 

had the right to possession of their traditional lands. This decision overturned the two-hundred-year-old 

concept of terra nullius, which stated that before European colonisation Australia was an unowned, 

unoccupied land. The Mabo Case (1992) was later reinforced by the Wik Case (1996), where the High 

Court ruled that pastoral leases could coexist with native titles. Both of these cases demonstrate that 

courts are able and willing to overturn old discriminatory legal principles which are no longer consistent 

with modern community values.  

3.3.3 Court vs Parliament: Other 

Parliament Acts Quickly and Holistically 

If an ‘effective lawmaker’ is defined as being one which is able to act quickly and decisively, then once 

again Parliament would seem to be the more effective lawmaker. Parliament is not restricted by past 

decisions, and is able to deal with an entire area of law at once, as for example in the Family Law Act 

1975. The Parliament is also able to delegate certain powers and administrative functions to subordinate 

authorities, which are able to act speedily and efficiently in order to respond to new developments. For 

example, the Victorian Parliament has delegated the responsibility of managing Melbourne’s water 

resources to an organisation called Melbourne Water, which is able to put into place water restrictions 

immediately upon water storage levels reaching certain pre-determined levels. The Parliament also has 

the ability to abrogate court decisions that it disagrees with, or considers to be unjust.  

Courts Restricted by Precedent  

In contrast, courts are restricted in their law-making ability by the doctrine of precedent, which requires 

them to base current decisions upon the decisions made in similar past cases. Courts are also unable to 

make any changes in existing legal principles until relevant cases are brought before them, which can in 

some cases take a very long time. The laws of negligence, for example, took some one-hundred years to 

develop, as the number of relevant cases was extremely limited. The conservatism of judges can also 

prove to be an impediment to legislative change, as judges often adopt to follow precedent set by earlier 

cases even if it is not actually binding on them. This stems from both the desire of judges not to be seen 

to be disagreeing with or criticising the decisions of past judges, and also the belief of many judges that it 

is not the role of courts to act as lawmakers.  



Parliament Makes Mistakes 

Parliament’s ability to act quickly may, however, prove to be a disadvantage to effective lawmaking, as 

the resulting legislation is in some cases ineffective. Legislation can be poorly drafted, which often occurs 

as a result of rushed preparation, lack of communication between the relevant minister and the 

parliamentary council, the difficulties in balancing the needs of opposing interest groups, and the lack of 

time available for Members of Parliament to uncover loopholes in the bill before it is passed. Other 

common problem is the use of imprecise language in legislation, which often occurs as a result of 

situations being phrased in overly general terms, or important phrases not being clearly defined. Internal 

inconsistencies within a particular Act are also a potential problem, as for example in the case of the 

Poisons Act 1958.  

Courts Fix up Parliament’s Mistakes 

It is the responsibility of the courts to ‘clean up’ ineffective legislation, by interpreting questionable 

phrases and inconsistencies in a manner which ensures that they are both logical, and applicable to a 

sufficiently wide variety of potential situations. The great advantage of the courts in this respect is that 

they are able to take as long as they need to ensure that a satisfactory resolution is reached. 

Courts are Consistent 

If an ‘effective lawmaker’ is defined as being one which is able to apply the law consistently, then courts 

would seem to be the better lawmakers. The fact that the decisions of the High Court are binding upon all 

lower courts, including state Supreme Courts, ensures that laws are consistent across all of Australia. The 

doctrine of precedent also ensures that legal principles are applied consistently and fairly to all relevant 

cases. An example of this is the Grant v Australian Knitting Mills Case (1936), where a man developed an 

illness after wearing underpants which had been manufactured using a dangerous chemical. On appeal, 

the High Court reversed the original decision made by the South Australian Supreme Court, and through 

application of the principles of negligence established in Donoghue v Stevenson (1932), determined that 

damages should be awarded to the plaintiff. In this example, the precedent set in the in Donoghue v 

Stevenson (1932 Case was followed in the Grant v Australian Knitting Mills Case (1936) Case, thereby 

ensuring just and consistent application of the law. 

Parliament often Inconsistent 

In contrast, the ability of Parliament to enact consistent legislation is severely hampered by the nature of 

the federal system of government. Concurrent powers (areas of responsibility shared between the States 

and the Commonwealth) often lead to disputes between the different levels of government, thereby 

hampering the efficiency of consistency of lawmaking through Parliament. Different states also have 

different laws in many areas of residual powers (powers which are not mentioned in the constitution and 

therefore are the sole responsibility of the states), which further undermines the consistency of laws 

across Australia. The Federal Government also relies on the support of the states when implementing its 

legislation across Australia. When such support is not forthcoming, the ability of the Commonwealth 

Parliament to make effective and nationally consistent legislation is severely hampered.  

Conclusion 

Ultimately, a truly effective legal and administrative system requires cooperation between the 

Parliaments and the courts. Both have their own respective roles to play in the lawmaking process, and 

neither institution acting alone would be able to effectively make changes to the law.  

 



Section 4: Criminal and Civil Disputes 

4.1 The Court Hierarchy 

4.1.1 The High Court 

Full Bench of the High Court 

 Presided over by all seven justices 

 Appeals on matters of ‘major public importance’ 

 Appeals in cases where the court may depart from previous decision 

Full Court of the High Court 

 Presided over by three or more justices 

 Appeals from the original jurisdiction of the High Court 

 Appeals from the Family Court 

 Appeals from Federal Courts 

 Appeals from state Courts of Appeal 

Constitutional Original Jurisdiction 

 Presided over by all seven justices 

 Hears all cases relating to the interpretation of the Constitution 

Federal Law Original Jurisdiction 

 Presided over by a single justice 

 Hears civil and criminal cases arising from federal law 

 Matters arising under an international treaty 

 Disputes where the Commonwealth government is a party 

 Disputes between States, or between residents of different States, or between a State and a 

resident of another State 

 Cases when an injunction or prohibition is sought against an officer against the commonwealth 

 Charges of treason and sedition 

4.1.2 The Supreme Court 

Court of Appeals 

 Presided over by three judges 

 Hears criminal appeals from the County Court 

 Civil appeals from the County Court 

 Criminal appeals from the Supreme Court 

 Civil appeals from the Supreme Court 

Basic Appellate Jurisdiction 

 Presided over by a single judge 

 Hears criminal appeals from the Magistrate’s Court relating to a point of law 

 Civil appeals from the Magistrate’s Court 

 Appeals from VCAT 



Original Jurisdiction 

 Presided over by a single judge and a jury of twelve (criminal cases) or an optional jury of six (civil 

cases) 

 Hears civil disputes of a value above $200,000 

 Serious indictable offences: 

o Murder 

o Attempted murder 

o Corporate offences 

o Child Destruction 

4.1.3 The County Court 

Criminal Jurisdiction 

 Presided over by a single judge and a jury of twelve 

 Hears most indictable offences, including drug trafficking, serious assaults, sex offences 

 Does not hear indictable cases heard in the Supreme Court 

Civil Jurisdiction 

 Presided over by a single judge and an optional jury of six 

 Hears all claims for personal injuries, with no limit on amount 

 All other personal civil actions up to a value of $200,000 

 Claims against the local council for loss while on council property, e.g. roads 

Appellate Jurisdiction 

 Presided over by a single judge 

 Hears appeals from criminal cases in the Magistrate’s Court 

4.1.4 Magistrate’s Court 

Criminal Jurisdiction 

 Presided over by a single magistrate 

 Hears all summary offences 

o Minor criminal offences 

o Property damage 

o Road offences 

 Indictable offences heard summarily 

 Committal proceedings for indictable offences 

 Applications for search and arrest warrants 

 Bail applications 

Civil Jurisdiction 

 Presided over by a single magistrate 

 Hears all civil disputes up to a value of $100,000 

o Motor vehicle accidents 

o Negligence 

o Child maintenance 

o Defamation 

o Personal injuries 

o Property damage 



o Workcover claims 

4.1.5 Reasons for the Court Hierarchy 

Doctrine of Precedent 

The doctrine of precedent operates by higher courts setting precedent which lower courts in the same 
hierarchy are required to follow, if a future case arrives with similar material facts. This system promotes 
both fairness and consistency in judicial decision making, as judges are prevented from making arbitrary 
decisions. Without the court hierarchy the doctrine of precedent could not function, as there would be no 
higher courts to set precedents and no lower courts to follow them. 

System of Appeals 

The Court Hierarchy also allows parties to appeal to a higher court if they are dissatisfied with the 
outcome of their case. This ensures that any mistakes that may have been made, or any injustices that 
may have occurred, can be rectified. The system of appeals could not work without a Court Hierarchy, as 
there would be no higher courts to hear the appeals. 

Administrative Convenience 

By dividing up different types of cases between the various different types of courts, the Court Hierarchy, 
ensures that short, simple cases are not kept waiting for long periods by  having to wait for long, complex 
matters to finish. This saves a great deal of time, and also ensures that the advanced knowledge and 
training of higher judges does not have to be wasted on small trivial cases (thereby saving money). 
 

4.2 Alternative Methods of Dispute Resolution 

4.2.1 Special Courts 

Problems with Traditional Courts 

 Very expensive and slow 

 Administrative duplication of court hierarchy causes delays 

 Very formal – rules of evidence 

 Adversarial system promotes conflict and win/loose conclusion 

 Better prepared or richer side can win 

 Juries can be biased or inexperienced 

 Judges lack technical expertise for complex cases 

 Binding precedent or legal issues can detract from justice 

 Some cases don’t fit well into traditional hierarchy, e.g. equal opportunity cases 

Special Courts 

 Children’s Court: Hears criminal cases for 10-18 year olds and protection applications for under 17 

year olds; informal and private hearings 

 Coroner’s Court: Investigates reportable deaths and suspicious fires; uses inquisitorial approach 

 Family Court: Hears cases regarding marriage, divorce, adoption, parenting orders; informal 

hearings, frequent use of ADR 

4.2.2 Alternative Dispute Resolution 

Abandonment (0) 

 Both parties avoid the dispute by doing nothing 

 No parties are involved 

 Advantages 



o Avoids costs 

o Avoids emotional effort 

 Disadvantages 

o Problem not solved 

o Could encourage further injustices 

Self-help (1) 

 One party undertakes a unilateral action to resolve the dispute 

 One party only is involved 

 Advantages 

o Quick and easy solution 

o Self-satisfaction 

 Disadvantages 

o Could exacerbate problem 

o Could lead to further disputes or retaliation 

o Resolution probably not mutually-satisfactory 

Negotiation (2) 

 Both parties discuss the situation and attempt to arrive at a solution 

 Both parties fully involved, but no third parties 

 Advantages 

o Parties retail full control over dispute 

o Parties remain responsible for the outcome 

o Works towards mutually satisfactory outcome 

o Much cheaper and easier than more formal methods 

o Dispute kept totally private 

 Disadvantages 

o Decision not legally enforceable 

o Decision may not be written down 

o One party may refuse to cooperate 

o Parties may be unable to focus on discussing issue – not reach conclusion 

Mediation (2.5) 

 Both parties come before a neutral mediator, who builds trust and promotes communication 

between the parties, but does not get involved in the actual issue 

 Both parties to the case fully involved, third party partially involved 

 Advantages 

o Quicker and easier than court system 

o Works towards mutually satisfactory outcome 

o Agreement will be written down formally 

o Easier to reach an agreement with the mediator – better communication 

 Disadvantages 

o Parties may refuse to cooperate with mediator 

o Decision may not be reached 

o Outcome not legally enforceable 

o Somewhat more costly and time consuming than negotiation 

o Not appropriate for unequal parties or complex disputes 



Conciliation (3) 

 Both parties come before a trained conciliator, who puts forward suggestions and helps the 

parties to reach an agreement, but does not force a decision 

 Three parties fully involved in dispute 

 Advantages 

o Quicker and easier than court system 

o Works towards mutually satisfactory outcome 

o Benefit from technical expertise of the conciliator 

o Agreement will be written down formally 

o Easier to reach an agreement with the conciliator – better communication 

 Disadvantages 

o Parties lose some control over the dispute 

o Parties may refuse to cooperate with conciliator 

o Decision may not be reached 

o Outcome not legally enforceable 

o More costly and time consuming than simpler methods 

Arbitration (3+) 

 Both parties come before an arbitrator, present their sides of the story, and then must accept the 

decision of the arbitrator 

 More than three parties involved (judge, jury, lawyers, etc) 

 Advantages 

o Decision will always be reached  

o Decision is legally binding 

o Parties don’t have to agree 

 Disadvantages 

o Parties lose control over the dispute 

o Outcome may not be satisfactory to either party 

o More costly and time consuming 

o May not be as private or informal 

4.2.3 Court and Tribunal Differences 

Formality 

Courts are much more formal than tribunals, as they are bound by specific rules of evidence, expect 
parties to have professional legal representation, and are conducted in a highly structured and formal 
manner. Tribunals, on the other hand, have no set rules of evidence, usually require parties to represent 
themselves, and are conducted in an informal manner. 

Jurisdiction 

Courts have a very wide jurisdiction, dealing with a diverse range of both civil and criminal cases. 
Tribunals, on the other hand, only deal with a very narrow and specific field of civil law, with the limits of 
their jurisdiction clearly set out by statutory legislation. 

Focus of Hearing 

Tribunals are mainly concerned with issues of fact and determining the truth of the matter (e.g. was the 
good defective? Did discrimination occur?). Courts, in contrast, must consider both issues of law and 
issues of fact, and are much more focused on the adversarial principle.  



Procedures 

Courts are based on the adversarial principle with formal arbitration deciding who is wrong. Laws of 

precedent, rules of evidence and legal representation are used. In contrast, tribunals aim to conciliate 

parties by addressing their specific needs. Formal rules of evidence, precedent and use of legal 

representation do not apply. 

4.2.4 Strengths of Tribunals 

‘Win-Win’ Outcomes 

Through use of conciliation and mediation ADR techniques, tribunals provide parties with a much greater 
say in the outcome of their dispute, thereby increasing the likelihood that they will be satisfied with it. 
ADR techniques also promote the development of a ‘win-win’ outcome, whereby both parties benefit 
from the final agreement. 

Cheap and Quick 

Tribunals do not usually require legal representation, have only a nominal application fee, and have 
limited avenues for appeal. They are therefore able to arrive at decisions cheaply and quickly. 

Specialised 

Tribunals have a very narrow field of jurisdiction, and therefore can easily make use of specialist 
knowledge in complex or technical areas. This increases the likelihood of a just outcome. 

Flexible 

Tribunals are not bound by past decisions, so they can look at the individual needs of people and 

individual circumstances of cases. 

4.2.5 Weaknesses of Tribunals 

Appeals Limited 

The limited avenue of appeal, informal atmosphere and lack of binding legal precedent for tribunals could 
lead to justice not being properly served in some cases, as parties could be forced to accept arbitrary 
judicial decisions without the possibility of appeal. 

No Legal Representation 

The lack of legal representation in tribunals could lead to the better-educated or more assertive party to 
the dispute having an unfair advantage in the proceedings, as they will be able to argue their case far 
better. 

Not Always Appropriate 

The emphasis placed by Tribunals upon the two parties cooperating to arrive at a mutually satisfactory 
outcome to their disagreement is inappropriate for certain types of disputes, such as where the parties 
are very hostile with each other, or where one party is far more powerful than the other (e.g. a large 
corporation versus an individual). 
 

4.3 Victorian Civil and Administrative Tribunal 

4.3.1 What is VCAT? 

The Victorian Civil and Administrative Tribunal is a government agency which deals with a wide variety of 

civil disputes, including discrimination cases, consumer disputes and residential tenancies disputes. VCAT 

was established in 1998 to consolidate and replace the confusing labyrinth of independent tribunals 

which had existed until that time. Usually, VCAT initially attempts to solve disputes using the alternative 

dispute resolution (ADR) methods of mediation and conciliation, and will only resort to formal arbitration 



if these initial attempts to help the parties reach their own agreement have failed. Although they are 

official hearings, VCAT arbitration tribunals are conducted in a relatively informal manner, without strict 

rules of evidence, concern for legal technicalities and (most of the time) any legal representation. 

4.3.2 Civil Claims List 

Jurisdiction (all claims up to unlimited amount) 

 Disputes between consumers and traders – not including professional services 

 Claims related to used car sales, cars warranties, odometer tampering, roadworthy certificates, 
etc. as under the Motor Cars Traders Act 1986. 

Legal Process 

 Consumer complaint first made to Consumer Affairs Victoria, who provide advice and try to 
resolve dispute through conciliation 

 If this fails, matter referred to VCAT Civil Claims List ($31.70 payment) 

 Consumer fills out VCAT application; copy send to trader 

 VCAT usually first attempts to solve dispute by mediation in directions hearing 

 Then hearing is held – member tries to promote early agreement (conciliation) before full hearing 

 If this fails, full hearing held 

 Parties present their own case under oath – usually no legal representation 

 The decision of the Member (the arbitrator) is binding 

Role of the Member 

 Encourages the parties to sort out the dispute themselves without a full hearing 

 If necessary, will act as an arbitrator 

 Decisions are legally binding 

Actions the Member is able to take 

 Require a party to pay money or perform service 

 Require a party to return goods 

 Require a party to cease a certain action 

 Waive a debt 

 Review or cancel a contract 

 Refer the dispute to a mediator or a court 

4.3.3 Residential Tenancies List 

Jurisdiction 

 Disputes between landlords and tenants 

 Includes caravan and caravan park owners and dwellers 

 Includes rooming-house owners and residents 

 Claims relating to maintenance work not being done (by landlord) or paid for (by tenant) 

 Claims relating to tenants refusing to pay rent 

 Claims relating to tenants refusing to vacate premises 

Legal Process 

 Tenants Union of Victoria and Consumer Affairs Victoria will provide useful information for 
negotiation 

 If this fails, matter referred to VCAT Residential Tenancies List ($31.70 payment) 

 VCAT first attempts to solve dispute by conciliation 

 Will conduct informal arbitration if necessary 

 Parties present their own cases and evidence – usually no legal representation 

 Decision of the tribunal is legally binding 



Actions the Tribunal is able to take 

 Order either the tenant or landlord to pay the other compensation 

 Order a reduction in an increase to the rent 

 Order a landlord to repair a property 

 Order a landlord to stop continually visiting a property 

 Order a tenant to vacate a property 

 Order a tenant to pay their rent, or return stolen goods to property 

 Dismiss an eviction notice 

4.3.4 Anti-Discrimination List 

Types of Discrimination 

 Comes under Equal Opportunity Act 1995 (Vic.) 

 Age 

 Breastfeeding 

 Gender and gender identity 

 Sexual orientation 

 Sexual activities (lawful) 

 Disability or illness 

 Union membership 

 Martial status 

 Physical appearance 

 Political beliefs 

 Pregnancy 

 Race 

 Religious beliefs 

 Parental status 

Locus of Discrimination 

 Employment 

 Education 

 Accommodation 

 Refusal to provide goods or services 

 Clubs and associations 

 Sport 

 Local Government 

Legal Process 

 Complaint first made to Equal Opportunity Commission, who will see if complaint has substance 
and will try to resolve dispute through conciliation 

 If this fails, matter referred to VCAT anti-discrimination list (no payment) 

 First have directions hearing – parties may be referred to mediation 

 Will conduct informal arbitration if necessary 

 Arbitration not bound by rules of evidence 

 Parties present their own cases and evidence and ask questions – sometimes legal representation 

Actions the Tribunal is able to take 

 Require a party to cease a certain act of discrimination 

 Order any party found to have been discriminating to pay compensation 

 Order a party to rectify any loss or injury suffered because of discrimination 

 Dismiss the case or take no action 

 Order that the party discriminated against be considered for next available job, property, etc. 



Section 5: Court Processes and Procedures 

5.1 Criminal Trial Procedures 

5.1.1 Criminal Trial Outline 

Pre-Trial Stages 

1. Suspect accused of indictable offence 

2. Police investigation and interrogation 

3. Warrants issued 

4. Bail application or remand 

5. Committal hearing 

6. Directions Hearings 

Trial Stages 

1. Arraignment: Name of the accused and charges are read out. Plea entered. If not guilty, the trial 

proceeds; if guilty, straight to sentencing 

2. Jury Empanelment: Jury of up to fifteen chosen from a pool of jurors 

3. Opening addresses 

4. Judge makes comments to jury on issues of the case and any relevant information presented at 

Directions Hearings 

5. Prosecution calls witnesses: examination-in-chief, cross-examination and re-examination 

6. If the prosecution’s evidence is flimsy, the judge directs the jury to acquit 

7. Defence calls witnesses: examination-in-chief, cross-examination and re-examination 

8. Closing addresses 

9. Judge’s Charge to Jury: the judge sums up the case, and explains to the jury relevant points of law, 

the standard and burden of proof, and the major points relevant to the case 

10. Jury verdict: must be unanimous for murder or treason, majority of eleven for other offences 

Post-Trial Stages 

 If not guilty verdict, accused is free to go 

 If guilty, judge pronounces sentence 

 After the trial, appeal application can be made 

 If successful, bail conditions will continue 

 Appeals can be made on either the sentence or the verdict 

5.1.2 Police Powers and Rights 

Police Investigation 

After a crime has been committed, the first step in the criminal justice process is the police investigation 

to determine the identity of the offender. The purpose of such investigations is to ensure that the 

offender is identified and swiftly brought to justice, and also to ensure that the community is protected 

from further offences. To assist them in doing this, Victorian police have a number of powers. 

Police Powers 

 Question suspects for a reasonable time, so long as they inform them of the charge against them 

 Question victims and witnesses 

 Tape record an interview 

 Take fingerprints of people over 15 years of age 



 Take blood or body samples if they have permission or a court order 

 Search a car, person or any package believed on reasonable grounds that it contains drugs or 

weapons 

Rights of Civilians 

 Cannot be forced to participate in an identification parade or reconstruction of the crime 

 Have the right to an interpreter during interviews 

 Have the right to be released unconditionally or brought before a Magistrate’s Court for a bail 

hearing within reasonable time of being arrested 

 Police cannot search one’s property without permission unless they have a warrant or reasonably 

expect to find drugs 

 Cannot be forced to divulge any more than their name and address 

 Have the right to be informed of their rights by police, as well as the charge against them 

Limitations of Rights 

Unfortunately, cultural and language difficulties, intimidation by the policeman, or simple ignorance of 

the law can often prevent the accused from fully exercising these legal rights. 

Warrants 

Criminal proceedings can begin in three ways: arrest without a warrant, issuing of a charge and warrant to 

arrest, or issuing of a charge and summons to court. Generally, arrest warrants are used in serious 

offences, or when it is believed that the defendant may not appear in court. Police can arrest people 

without warrants if it is believed on reasonable grounds that they have committed an indictable offence, 

it is necessary to ensure their appearance in court, it is necessary to prevent the continuation or 

repetition of any offence, or it is necessary to preserve public order and/or safety. 

5.1.3 Pre-Trial Hearings 

Bail Hearing 

Bail is the legal procedure which allows an individual charged with a crime to be released from custody 

until they are required to attend their hearing or trial. Sometimes, the accused will be required to deposit 

an asset or sum of money with the court, which will act as a surety to ensure that they do not abscond. 

The purpose of bail is to allow the accused time to properly prepare their defence, and protect them from 

incarceration before they have actually been proved guilty of an offence. Bail also gives the accused time 

to seek legal council, and thoroughly prepare their case. 

Problems with Bail 

Whilst bail generally serves to adequately protect the rights of the accused, including the right to 

presumption of innocence until proven guilty, it does have some disadvantages. For example, if the 

accused does not posses sufficient assets to offer to the court as a surety, they may be unable to obtain 

bail, and instead be remanded in custody. Such discrimination against the poor is totally unfair, and a 

clear breach of the human rights of the accused. Also, if the accused is remanded in custody, they may be 

subjected to intensive plea bargaining, which could influence them to make an early or erroneous guilty 

plea, thus undermining their right to a fair and unbiased hearing. Even when the accused is granted bail, it 

often comes with a number of provisions which severely restrict their liberty; they may, for example, be 

required to regularly report to a police station, surrender their passport, or agree not to associate with 

certain people. 



Refusal of Bail 

If an application for bail is refused, the accused can appeal to a higher court. If this too is unsuccessful, the 

accused will be held ‘in remand’ (i.e. sent to a special prison) until their trial can be held. If the accused is 

found guilty, the time they spent in remand will be deducted from their sentence jail time. If they are 

found innocent, they are not usually entitled to compensation. 

Bail is usually granted, except in the following conditions: 

 The accused is charged of murder, treason, arson causing death or drug trafficking 

 The accused is already in custody for some other reason 

 The court is satisfied there is an acceptable risk that the accused would abscond, commit 

additional offences, interfere with witnesses, or otherwise obstruct justice 

 The court is satisfied there is an acceptable risk that the accused should remain in custody for 

their own protection 

Committal Hearing 

A committal hearing is a procedure held in the Magistrate’s Court before the full trial for an indictable 

offence begins. At a committal hearing, the prosecution must convince the Magistrate that sufficient 

evidence exists to support a conviction (this is known as the ‘prima facie case’). If the Magistrate decides 

that evidence is of insufficient weight to support a conviction, then the case will lapse and (unless new 

evidence is found) will not proceed to trial. This procedure helps to protect the accused from the stresses 

and expenses of a trial unless there is a high probability that they will be found guilty. If the accused 

cannot afford proper legal representation, however, they may be unable to rebut the prosecution’s 

arguments at the committal hearing. This could lead to their case going to trial even if the evidence is 

inadequate for a conviction, thereby significantly inconveniencing the accused and impinging upon their 

legal rights. 

Once police have located a suspect for an indictable offence, they will most likely be brought in for police 

questioning, and then arrested (either with or without a warrant, depending on the circumstances). The 

accused may then be granted bail by the police, or attend a bail hearing at a Magistrate’s Court where it 

will be decided whether or not they will be granted bail. If bail is granted, the accused will be allowed to 

go free until the trial is held. If bail is refused, the accused will be remanded in custody until the trial. 

Before the trial can begin, however, the accused will usually have to attend a committal hearing at a 

Magistrate’s Court, where the Magistrate will decide whether or not the evidence is sufficient to support 

a conviction. After the directions hearings have been completed, the trial will commence. 

Committal hearings are sometimes said to prolong the entire trial process by adding yet another pre-trial 

stage which must be completed before the trial can finally commence. It is often said that committals are 

a waste of time, as they have very little affect on the outcome of most cases. These arguments do hold 

some merit, as committals do add an extra step to the trial process, and can sometimes (particularly if 

they become contested committal hearings and witnesses are called to give evidence) drag on for a long 

time. Recently, however, such problems have been addressed by the introduction of the ‘hand-up brief 

committal’ system, whereby most of the committal process is carried out on paper, thereby saving court 

time. Committal hearings can also prevent flimsy cases with insufficient evidence from going on to trial. 

Without committal hearings, there would be no process to filter out such cases, and therefore the county 

and supreme courts would have significant amounts of their time (and taxpayer money) wasted by cases 

which would be dismissed almost immediately for lack of evidence. By routing out cases that will almost 

certainly fail and preventing them from going on to trial, committal hearings also free up police resources, 



and spare the accused the strain of waiting for a long period for a trial which is highly unlikely to lead to a 

conviction. 

Directions Hearings 

Before the trial begins, one or more directions hearings may be held at the insistence of the court, the 

prosecution, or the defence. The court uses directions hearings to obtain information from the two 

parties (such as witness availability, provision of interpreters, etc) relevant to determining the length of 

the case, and ensuring that everything is sufficiently organised so that the trial will not be held up by 

unexpected delays. At the first directions hearing, the accused will also be asked to enter a plea, and 

whether or not they have legal representation. Directions hearings can also be used to identify the issues 

that will arise at the trial, and deciding upon certain points of fact and/or law which will then not need to 

be raised at the trial. Any facts that can be determined by the judge without a jury may also be discussed. 

The purpose of directions hearings is to speed up the trial process and reduce the pressure on the legal 

system. 

5.1.4 Sentencing 

Factors Considered by Judge 

 The seriousness of the offence 

 The character and any prior convictions of the offender 

 The possibility of rehabilitation of the offender 

 If and when the defendant pleaded guilty to the charges 

 Whether or not the offender shows any remorse for their crime 

 Victim impact statements 

 Any aggravating or mitigating circumstances to the offence 

 The offender’s culpability and responsibility for the offence 

 Current laws and practices regarding sentencing, including maximum sentences 

Aims of Criminal Sanctions 

 Punish the offender 

 Deter repeat offences, by the offender and by others 

 Denounce the immorality of the offence 

 Rehabilitate the offender 

 Protect society from dangerous people 

Monetary Fines 

A fine is a monetary penalty, whereby the offender is required to pay the government a certain sum of 

money. For administrative convenience, fines are usually expressed in terms of ‘penalty units’, each of 

which is currently equivalent to $100. When setting the level of a fine, the court must take into account 

the financial circumstances of the offender, the seriousness of the offence, and the value of any financial 

loss or damage caused by the offence. A fine serves both to punish the offender, and deter them from 

committing the same offence again. Fines can also help to make good the damage caused by the offence, 

though they cannot help to rehabilitate the offender in any way. 

Community-based Orders 

Community-based orders, or CBOs, can last for up to two years, and take the form of an agreement by the 

offender not to commit any further crimes, to regularly report to a community corrections officer, and to 

notify the police if they alter their place of residence. CBOs often also require the offender to remain 

within the state in which they were convicted, attend various educational or personal development 



programs, and perform unpaid community work. If an offender fails to comply with their CBO, they will be 

given an alterative, and usually much harsher, sentence instead. A CBO serves as both a punishment and a 

deterrent, as it is restrictive on the offender’s time and behaviour. CBOs also help to rehabilitate the 

offender, as they include compulsory development- and rehabilitation-programs tailor-made to assist the 

offender in overcoming their criminal behaviour. 

Home Detention 

Persons sentenced to twelve months or less, or those nearing the end of their prison sentence, may be 

allowed to serve part or all of their sentence within their own home. They are subject to various 

monitoring provisions and conditions, including electronic tracking bracelets. All adults who live with the 

offender will be consulted, and the needs of any children in the household will be considered. Home 

detention helps to rehabilitate criminals and aids their re-integration into the community. At the same 

time, it provides a certain level of deterrence and protection for the community. 

Prison 

Prison is seen as the sanction of last resort, and is generally only applied to serious offenders and 

recidivists. The type of institution offenders are sent to and the type of programs they are involved in are 

tailored to their needs and crime. Removal from society serves as a strong deterrence, denunciation as 

well as to protect society. 

Youth Training Centres 

Youth training centres are designed to be less harsh than adult prison, with more special programs and 

support. Only offenders between 17 and 2 years old are sent to these institutions, and never for 

sentences of longer than three years. Often offenders are sent here if it is believed there are reasonable 

prospects for rehabilitation, and if it is believed they would be undesirably influenced by adult prison. 

Non-Conviction Orders 

The offender is found guilty, but is released on a good behaviour bond for a period of up to five years. If 

no further offenders are committed during this period, the offender is discharged and no further action is 

taken. It is mainly used for young and first time offenders. 

Intensive Correction Orders 

These can be given in place of prison sentences of less than twelve months. The offender is required to 

attend a Community Correction Centre for twelve hours a week, where they undertake community 

service, and undergo counselling or treatment for drug, alcohol or psychological problems. It serves as 

deterrence and punishment, but mostly focuses on rehabilitation. 

5.2 Civil Trial Procedures 

5.2.1 Civil Trial Outline 

Pre-Trial Stages 

1. Personal discussion between the parties: involves attempts to resolve the dispute by self-help, 

negotiation and mediation 

2. Letter of demand 

3. Pleadings 

a. Writ of Summons 

b. Notice of Appearance 

c. Statement of Claim 

d. Statement of Defence 



4. Further and Better Particulars 

a. Interrogatories 

b. Discovery Documents 

5. Pre-trial conference 

6. Certificate of Readiness for trial: a document signed by both parties declaring that they are ready 

for trial, and giving an estimate of the expected length of the trial 

7. Notice of trial: lists the trial date and presiding judge 

Trial Stages 

1. Jury Empanelment: Optional jury of up to six chosen from a pool of jurors 

2. Opening address by counsel for the plaintiff 

3. Plaintiff calls witnesses: examination-in-chief, cross-examination and re-examination 

4. If the plaintiff’s evidence is flimsy, the judge ends the case 

5. Opening address by counsel for the defence 

6. Defence calls witnesses: examination-in-chief, cross-examination and re-examination 

7. Closing addresses by both counsels 

8. Judge’s Charge to Jury: the judge sums up the case, and explains to the jury relevant points of law, 

the standard and burden of proof, and the major points relevant to the case 

9. Jury verdict: must be unanimous for murder or treason, majority of eleven for other offences 

5.2.2 Pre-Trial Procedures 

Letter of Demand 

This is a letter written b the plaintiff’s lawyer to the defendant. It informs the defendant of the claim 

against them and sets a deadline for compliance. It further declares that if the demands are not met 

before the deadline, legal action will be taken. The purpose of this letter is to initiate the case, and 

possibly lead to an out-of-court settlement. 

Pleadings Stage 

The pleadings stage is essentially a serious of document exchanges between the plaintiff, the defendant, 

and the court. The exchanged documents contain information pertaining to the facts of the case, and the 

various disputes which must be settled. The purpose of the pleadings stage is to provide the court with a 

written record of the case, and to save court time by clarifying the relevant issues and discarding 

irrelevant material. In addition, the pleadings stage forces both sides to regularly review each other’s 

cases in depth, thereby increasing the likelihood that one or both parties will decide to settle out of court. 

 

Writ of Summons 

The Writ of Summons is a document written up by the plaintiff and sent to the court, which then passes it 

on to the defendant. Its basic purpose is to inform said parties that the plaintiff is taking legal action 

against the defendant. It also contains some general information explaining the nature of the claim, the 

reasons behind it, and which court the case will be held in. 

Notice of Appearance 

The Notice of Appearance is a document drawn up by the defendant upon receipt of the Writ of 

Summons, and subsequently sent to both the court and the plaintiff. Its purpose is to inform said parties 

that the defendant is aware of the claims against them, and intends to contest them in court. If the court 

does not receive a Notice of Appearance document within a specified period of time after receiving the 



Writ of Summons, the court will make a ‘default judgement’: i.e. a judgement based solely upon the 

plaintiff’s evidence and assertions. 

Statements of Claim and Defence 

The statements of claim and defence are both documents written up by one party (the plaintiff in the 

case of the statement of claim, and the defendant in the case of the statement of defence), and 

subsequently sent to the opposing party. They contain detailed information about all aspects of the 

authoring side’s case, including which facts are being admitted and which facts are being contested. Thus, 

the statements of claim and defence not only save precious court time by narrowing down the issues 

which will be contested; they also help to encourage an out-of-court settlement, as both sides will be 

aware of the strengths and weaknesses of each other’s cases. 

Pre-Trial Conference 

The last major civil pre-trial procedure is the Pre-Trial Conference, which is a formal meeting between the 

plaintiff and the defendant. It is organised by the court in the lead-up to the trial to ensure that both 

parties are prepared for the upcoming court proceedings. The Pre-Trial Conference also serves as the final 

opportunity for the two parties to negotiate an out-of-court settlement. The plaintiff is encouraged to be 

extremely cautious during such negotiations, as if they reject a settlement offer which ultimately proves 

to be higher than the compensation awarded by the court, the plaintiff will be required to pay the 

defendant’s legal costs. 

Further and Better Particulars 

This stage is another round of document transfers between the parties. It enables both sides to clarify the 

issues of the trial and obtain more information. In the interrogatories sub-stage, either side can ask 

questions of the other side to clarify facts of the case. In the Notice of Discovery sub-stage, each side can 

force the other to produce any documents concerning evidence that is relevant to the case. This ensures 

that all evidence is known to both parties well in advance of the trial. The entire Further and Better 

Particulars process allows the parties to narrow-down the issues that will be debated at the trial – to 

decide what issues they agree on and which they don’t. This ensures that valuable court time is not 

wasted with unnecessary debates. 

5.2.1 Sanctions 

Damages 

Compensatory damages are the most common type of damages awarded in civil cases, and can be divided 

into two types: specific damages and general damages. Specific damages can be calculated exactly, and 

aim to compensate the plaintiff for specific financial losses, such as medical expenses or damaged 

property. General damages, on the other hand, cannot be calculated precisely, and as they aim to 

compensate the plaintiff for more abstract or long-term losses, such as long-term loss of income, loss of 

enjoyment and pain and suffering. 

Punitive damages are extra damages awarded in addition to the special and general compensatory 

damages requested by the plaintiff. They are awarded by the courts in order to denounce a particularly 

despicable civil wrong. Unlike all other civil remedies, the purpose of punitive damages is not primarily to 

compensate the plaintiff, but rather to punish the offender and deter others from committing the same 

offence. Contemptuous damages are the opposite of punitive damages; the court awards these to show 

contempt for the plaintiff’s claim, even while acknowledging his victory. 



Note that court costs, including counsel fees, witness fees, and jury fees, are always payable by the losing 

party. However, costs incurred in preparing for the trial must be paid by each party. 

Injunctions 

An injunction is a civil remedy whereby the court either restrains a party from carrying out an activity (e.g. 

playing loud music or demolishing a historic structure), or compels a party to carry out an activity. These 

two types are respectively known as restrictive and mandatory injunctions, which can additionally be 

classified as either interlocutory (temporary injunctions awarded quickly to preserve the status quo until 

the matter had been resolved in court) or perpetual (permanent injunctions granted after the case has 

been decided in court). The purpose of injunctions is to prevent injustices from reoccurring. 

Order of Specific Performance 

An order of specific performance is a court order which compels a party to carry out their obligations 

under a particular contract. If the party is either unwilling or unable to do this, they will be required to pay 

for a third party to carry out the terms of the contract instead. The purpose of an order of specific 

performance is to rectify the damage caused by individuals or groups who refuse to keep their contractual 

word. 

Restitution 

Restitution orders put the plaintiff back in possession of their property. 

Recession  

Recession orders are used to cancel contracts perceived by the court to be unjust or no longer able to be 

fulfilled. 

5.2.1 Enforcement Orders 

Purpose 

The enforcement order listed below are mostly used as different methods of ensuring that the losing 

party pays whatever fees or damages are due to the winning party. They are usually initiated upon the 

failure of the losing party to pay the required damages within the agreed time. 

Bankruptcy 

The defendant’s financial affairs are placed in the hands of an official liquidator. Creditors of the bankrupt 

individual are ranked, and payed according to their ranking. 

Garnishee Order 

Money is obtained by collecting it directly from a third party who owes the defendant money. 

Writ of Fieri Facia 

The court writes a warrant to search out, seize and sell property of the defendant to the value of the 

owing amount. 

Attachment of Earnings 

An agreed amount is deducted from the defendant’s salary until the full amount is paid. 

Writ of Sequestration 

The court confiscates or freezes the assets of the defendant until payment is forthcoming. This is mostly 

used for wealthy individuals who can afford to pay but refuse to do so. 



Imprisonment 

If the defendant disobeys an order of specific performance, injunction or recession, they can be held in 

contempt of court, and imprisoned. Failure to pay damages can also lead to imprisonment. 

5.3 The Jury System 

5.3.1 Jury Selection 

Selection Process 

1. A number of potential jurors are randomly selected from the electoral roll 

2. A questionnaire is sent to all potential jurors which they must complete and return to indicate 

their status and availability 

3. If they are eligible for service, they must attend a court for several days, where they form part of 

the potential jurors pool 

4. Jurors from the pool are randomly selected and assigned to cases 

5. During jury empanelment, the juror’s name and occupation is read out 

6. Either side can make up to three peremptory challenges in a civil case, of six in a criminal case. 

Challenges for a cause are unlimited 

7. Once selected, the jury is sworn in 

Ineligibility for Service 

 These people are ineligible because of occupation or impairment 

 Judges, lawyers, other employers of law firms or courts 

 Policeman, Department of Justice employees, Electoral office employees, etc 

 Justices of the Peace, bail justices, probation officers, Ombubsman, etc 

 Ministers of religion, monks or nuns 

 Any persons without adequate knowledge of the English language 

 Any illiterate persons 

 Any blind, deaf or dumb persons 

 Any intellectually disabled persons 

Disqualification for Service 

 These people are disqualified because of some past misconduct 

 Any person on a bond or community based order 

 Anyone who has been sentenced to three years or more of prison 

 Any people who within the past five years have been on parole of imprisoned for more than three 

months 

 Any undischarged bankrupts 

Acceptable Excuses 

 One can apply to have one’s jury service postponed or exempted if one has a good reason 

 Recovering from an illness 

 Engaged in full-time study 

 If service would cause serious disruption to one's employment 

 If service would cause severe disruption to the public 



5.3.2 Roles of the Jury 

General Roles 

The basic purpose juries in both civil and criminal cases are to act as the decider of facts – i.e. they decide 

which evidence to believe and which evidence to disbelieve. In order to do this effectively, jurors must 

put aside any biases or preconceived notions that they may have about the case, listen to all the evidence 

presented at the trial, piece it all together so that it makes sense, and then use this information to arrive 

at a just decision about the outcome of the case. 

Criminal Cases 

In criminal cases, the jury must additionally listen to the judge’s explanation of any legal technicalities or 

points of law relevant to the case. When making a decision, the jury must also ensure that all elements of 

the given criminal offence are proven ‘beyond reasonable doubt’ before a guilty verdict is reached. This is 

particularly important where conviction of certain crimes requires multiple conditions to be met (e.g. 

murder, robbery). For certain offences, the jury has the option of finding the accused guilty of a lesser 

offence (e.g. manslaughter instead of murder). If a unanimous verdict cannot be reached after six hours, a 

majority decision with one dissenting juror is allowed. 

Civil Cases 

In civil cases, the jury’s role is twofold: firstly, they must determine the winner of the case ‘on the balance 

of probabilities’, and secondly, they must decide upon the value of compensation to awarded to the 

plaintiff (if the plaintiff wins the case). In determining both of these things, the jury generally must 

apportion fault or blame between the defendant and the plaintiff. Contributory negligence must be 

considered. If a unanimous verdict cannot be reached after three hours, a majority decision with one 

dissenting juror is allowed. 

5.3.3 Pros and Cons of Juries 

Represent Community 

 Advantages 

o Jury represents cross-section of the community – trial by peers 

o Diversity means that biases of individual jurors will cancel out – ensures fair trial 

o Parties can be confident in independence of arbitrator – ensures fair trial 

o Jury acts as a buffer between state (prosecution) and accused 

o Public able to be involved in legal system – increases knowledge and trust in legal system 

 Disadvantages 

o Not a true cross-section due to ineligibility, disqualifications, exemptions, etc 

o Only 2.5% of civil cases and 1.7% of criminal cases even use a jury 

 Proposed Reforms 

o Removal of automatic right to be excused (Juries Act 2000) 

o Allow lawyers and other professions on juries 

o Further reduce exemptions and ineligibility 

Don’t Give Reasons 

 Advantages 

o Upholds freedom of speech – can make bold decisions 

o Allows community values and commonsense to be applied to decision 

o Allows unpopular or foolish law to be ignored 

 Disadvantages 



o Juries can ignore statue law or legal principles 

o No way to ensure decision was fair, logical or well though-out 

o Outcome of cases is unpredictable and inconsistent 

o Juries can make decisions on irrelevant factors or personal biases 

o Reduces the consistency of the legal system 

 Proposed Reforms 

o Introduce ‘not proven’ verdicts 

o Require juries to give reasons to ensure they apply the law 

Lack Specialist Knowledge 

 Advantages 

o Ensures that case is comprehensible to the layman – jargon minimised 

o Allows community values and commonsense to be applied to decision 

 Disadvantages 

o Need to explain legal terms prolongs case; jury costs extra money 

o Difficult for jury to remember all evidence and piece it all together 

o Ordinary people have no legal expertise – overwhelmed by formal procedure, unduly 

influenced by media or charismatic barristers 

o Jury cannot understand complex evidence – Lindy Chamberlain Case 

o Confidence in legal system is undermined by uncertainly jury understands what it is doing 

 Proposed Reforms 

o Better juror education of legal procedure – The Juror’s Handbook 

o Introduce a specialist foreman to guide the jury 

o Reduce the size of the jury in long, complex cases 

Civil Juries 

 Advantages 

o Appropriate for ordinary people to resolve disputes between individuals 

o Jury can decide upon a reasonable amount of compensation based on common values 

 Disadvantages 

o Juries tend to be overgenerous in civil cases when company is paying 

o Damages are arbitrary and unpredictable 

o ‘Balance of probabilities’ criteria is vague, hard for different people to agree upon 

 Proposed Reforms 

o Abolish civil juries 

o Transfer responsibility of setting damages to the judge 

Conclusion 

Overall, I cannot either agree or disagree with the statement that “Juries usually get it right”, as the 

answer depends greatly upon whether application of community values (something which juries are good 

at), or the interpretation of evidence (something which juries are not so good at) is accorded greater 

importance. 

 

5.3.4 Alternatives to Juries 

Judge Alone 

 Advantages 



o Less likely to be swayed by bias, the media or persuasive barristers 

o Has detailed knowledge of law, making case quicker and more accurate to law 

o Decision will always be consistent and based on the law 

 Disadvantages 

o Judge will have his own views and biases 

o May not be good at applying commonsense or community values 

o Much easier possibility of corruption 

o Public and accused will be less able to understand the case 

o Risk of government abuse of power 

Panel of Judges 

 Advantages 

o Less risk of corruption 

o Less likely to be swayed by bias, the media or persuasive barristers 

o Has detailed knowledge of law, making case quicker and more accurate to law 

o Decision will always be consistent and based on the law 

o Benefits of multiple opinions and biases 

 Disadvantages 

o Still does not represent broad range of community values 

o Public and accused will be less able to understand the case 

o Risk of government abuse of power 

o Very expensive 

Professional Jurors 

 Advantages 

o Notable group of citizens employed on contract 

o Could be drawn from legal background, so have knowledge of the law 

o Better able to absorb complex evidence, makes case quicker 

 Disadvantages 

o Still does not represent broad range of community values 

o Public and accused will be less able to understand the case 

o Risk of government abuse of power 

o Very expensive 

Specialist Jury 

 Advantages 

o Professionals drawn from legal, medical and business backgrounds 

o Could apply their knowledge to make decisions in complex cases 

o More likely to be representative of the community 

o Biases cancel out 

 Disadvantages 

o Still quite expensive 

o More prone to biases against certain groups 

o Still does not represent broad range of community values 



5.4 The Adversarial Systems 

5.4.1 Role of the Judge 

Criminal Cases 

 Presides at the trial and conducts the proceedings according to the law 

 Adjudicates on disputes regarding points of law and admissibility of evidence 

 Clarifies questions for witnesses 

 Clarifies any points of evidence or law for the jury 

 Conducts the judge’s charges to the jury, instructing them on what facts must be proven for a 

guilty verdict to be arrived at 

 Sentencing after the verdict, including taking into account aggravating and mitigating 

circumstances  

Civil Cases 

 Presides at the trial and conducts the proceedings according to the law 

 Adjudicates on disputes regarding points of law and admissibility of evidence 

 Clarifies questions for witnesses 

 Clarifies any points of evidence or law for the jury 

 Conducts the judge’s charges to the jury, instructing them on what facts must be present to 

constitute a civil wrong, and explaining the relevance of the evidence submitted by the parties 

 If no jury, judge determines relative liability and sets damages or other remedies 

 Deals with any matters relating to the enforcement of the awarded sanctions 

5.4.2 Inquisitorial vs. Adversary Systems 

Party Control 

In the adversary system, the parties have full control over the running of the case. They must decide if 

and when to initiate proceedings, what facts and issues must be discussed, and (in civil cases) whether or 

not a jury will be involved. It is the responsibility of the parties to locate all the evidence and witnesses 

necessary to prove their case, and present these in a coherent manner in court. In the inquisitorial 

system, however, it is the judge who takes primary responsibility for the case. It is he, not the parties, 

who defines the important issues, and seeks out all relevant evidence and ensures that it is brought to 

court.  

Principle Aims 

The aim of the adversary system is to provide the two parties to a dispute with an equal ‘playing field’ 

upon which they can ‘do battle’. The idea is that both sides will have equal capabilities, and thus the 

winner will be determined by which side has the greater body of evidence to prove its claims – in other 

words, the side which is ‘right’. The inquisitorial system, however, recognises the fallacy of assuming 

equal capability of both parties, and therefore it focuses on obtaining the truth at all costs. 

Rules of Evidence 

The adversary system places strict rules upon what types of evidence are admissible in court and which 

types are not. For instance, hearsay evidence is inadmissible, and only evidence with a direct bearing on 

the case may be introduced. In addition, evidence in adversarial trials is usually given orally, with 

witnesses being unable to use written notes of any sort to assist recollection. In the inquisitorial system, 

however, all evidence is documented and lodged with the court well before the trial. There are also no 

restrictions on the type of evidence that can be brought forth – this is up to the discretion of the judge. 



The family, medical, and financial history of the defendant, for example, would often be considered as 

relevant evidence, whereas such things would be considered irrelevant in the adversary system. Unlike 

the adversary system, the inquisitorial system places no emphasis on cross-examination or leading 

questions. Instead, the judge merely asks the witness to relate their stories, and interrupts only to to get 

them to expand on certain points. 

Role of the Judge 

In the adversary system the judge plays only a very passive role. His function is to ensure that both parties 

are treated fairly and have sufficient opportunity to argue their case. He may only respond to questions 

asked of him by counsel and clarify questions for witnesses. The judge’s sole responsibility is to ensure 

that both parties are treated equally and have the opportunity to present their cases, listen carefully to 

the evidence and arguments presented to him, and then use this evidence to make a final decision. He is 

not permitted to actually become involved in the case, or to favour one party over the other. In the 

inquisitorial system, however, the judge plays in extremely active role in the proceedings, calling 

witnesses and questioning them at will. The parties themselves play only a very minor role in the 

procedure, usually limited to giving opening and closing addresses. 

The Trial Process 

In the adversary system, the trail takes place as a continuous event over a relativity short period of time. 

It represents the climax of a long period of pre-trial preparations. In contrast, in the inquisitorial system 

the trial includes all aspects of the investigation from the charging of the accused to the delivery of a 

verdict. It is not a single event. Additionally, once an adversary trial begins, it follows a set, pre-

determined procedure. In an inquisitorial trial, the judge decides how long the trial must continue, and 

when there is enough evidence to ascertain the truth. Hence trials can be long or very short. 

5.4.3 Pros and Cons of Adversary System 

Party Control 

 Advantages 
o Parties initiate dispute, collect evidence, submit precedent cases to judge, decide time 

and place of trial, decide upon disclosure of evidence to other side 
o Parties more likely to be satisfied with outcome when they have a say 
o Ensures prosecution and defence of criminals not both controlled by state 
o Upholds democratic values – those primarily concerned with outcome must bear the 

expense of the case, able to have control over own dispute/defence 
o Both sides do battle; those with the best ‘weapons’ (evidence, etc) will win, hence justice 

will be served 

 Disadvantages 
o Will only bring forth evidence that supports their case; truth may not come out 
o Increases animosity between parties, damages long-term relationship 
o Little opportunity to reach ‘win-win’ outcome 
o Parties may deliberately delay proceedings in hope of claim being dropped 
o Victim of civil wrong must bear burden of litigation 
o Parties may have unequal resources, one side advantaged; justice not served 

Independent Judge 

 Advantages 
o Does not question parties, collect evidence or play any proactive role, remains objective 

and unbiased, decides issues of law 
o Ensures rules of procedure and evidence are followed 
o Ensures both parties get a fair hearing and equal chance to present evidence 



o Limited involvement in case ensures that verdict/sentence will be just and unbiased 
o Greater public confident in independent decision-maker 

 Disadvantages 
o Judge’s experience and legal knowledge is wasted 
o Cannot intervene to make up for poor barrister, or help unrepresented party 
o Cannot assist witnesses under pressure during cross-examination 
o Cannot intervene if they believe evidence has been withheld 
o May not be unbiased, e.g. Hakopian Case, where the judge awarded a rapist with very 

lenient sentence, upon the biased reasoning that the victim (who was a prostitute) would 
have suffered less psychological harm from the offence than a married woman 

Importance of Counsel 

 Advantages 
o Barristers play active role acting as spokesman for their ‘team’, attempt to present 

evidence as persuasively as possible 
o Parties able to hire best barrister they can afford 
o Idea that all barristers have equal skills, so case decided upon quality of evidence 

available to them – winner will be the one with ‘truth’ on their side 

 Disadvantages 
o Party with better lawyer has a huge advantage, as barristers are not equally skilled; 

parties with no barrister in deep trouble – R v McInnis Case (1979) 
o Emphasis is on winning, rather than finding the truth or ‘win-win’ outcome 
o Charismatic barristers can sway juries 
o Witnesses made to feel part of the ‘team’ – pressured to give beneficial answers 

Rules of Procedure 

 Advantages 
o Trials follow a set procedure, certain material banned from being presented as evidence, 

procedure of examination, cross-examination and re-examination 
o Parties treated equally, have opportunity to present their case 
o Rules of procedure ensure trial conducted consistently and efficiently 
o Judge or jury can assess oral evidence for the sincerity/truthfulness of witness 
o Lies or contradictions can be brought to light during cross-examination 
o Rules of evidence ensure that jury is not distracted by irrelevant or unreliable evidence 

 Disadvantages 
o Witnesses find it difficult to remember old evidence without benefit of notes 
o Witnesses may find courtroom intimidating – memory/delivery impaired, information less 

reliable or complete 
o Giving of oral evidence in open court may be difficult for some – e.g. raped women, 

foreigners, shy people, etc 
o Disjointed ‘question and answer’ format makes evidence hard to follow; may prevent all 

facts coming out or witnesses explaining themselves fully 
o Relevant evidence may be barred by rules of evidence – ‘Cut Throat’ Case, where relevant 

hearsay evidence was not admitted in court 
o Barristers use cross-examination used to pose leading questions and attack credibility of 

witnesses 
o Rigid rules of procedure can cause trials to last longer than necessary, thereby increasing 

legal fees, and making it more difficult for individuals to obtain access to a hearing 

Continuous Trial 

 Advantages 

o Trial takes place as a single, continuous event, which must follow a set procedure from 

start to finish 



o Promotes fairness and consistency, as each case dealt with in exactly the same manner 

o The fact that all evidence is presented to the judge or jury in a short space of time makes 

it easier for them to remember, and therefore increases the likelihood of a just outcome 

o Judge gets a better picture of the case as a whole 

 Disadvantages 

o No time to find additional evidence or clarify existing evidence after trial begins 

5.4.4 Possible Reforms 

Changes in Questioning Practices 

It has been proposed that the adversary system used in Australia should be modified so as to incorporate 

many of the more flexible rules of evidence and procedure currently embodied in the inquisitorial system. 

For example, the practise of cross-examination of witnesses would be abolished (or at least reduced in 

importance), and instead the witnesses would be permitted to tell their story without interruption. 

Although this may in some cases take longer, it would undoubtedly provide a more accurate and 

complete version of events for the judge or jury to consider. Allowing witnesses to write down their 

evidence and submit it to the court (in addition to, rather than instead of verbal evidence) would make it 

easier for witnesses to remember details of their statements, whilst simultaneously allowing the court to 

test a witness’ sincerity.  

Flexible Rules of Evidence 

Allowing all relevant evidence to be admitted in court – including things such as hearsay evidence, and 

the medical conditions or financial details of the accused – would ensure that the judge or jury has all 

facts available to them when making their decision. Any questions or reliability of said evidence can be 

determined by the judge, and need not be specified by blanket legal rules. 

Expanded Role of Judge 

It has been proposed that adopting certain features of the inquisitorial system of trial would enable our 

adversarial-based legal system to operate more effectively. One possibility would be to significantly 

expand the role of the judge, so as to enable them to become involved in both supervising the collection 

of evidence during the pre-trial stages, and in the questioning of witnesses during the trial itself. If 

implemented, these reforms would help to ensure that all relevant evidence is brought before the court, 

whilst simultaneously preventing barristers from misconstruing the testimonies provided by witnesses. 

5.5 Effectiveness of the Legal System 

5.5.1 Costs and delays 

Causes of Delays 

 Increasing complexity of cases 

 Technology providing more and more complex evidence – computers and photocopies allow easy 
generation of more information, DNA evidence, forensics, etc 

 Deliberate use of interrogatories by defendant to prolong process 

 Recent increase in number of people taking claims to court – lack of judges and court space 

 Use of juries – judges and lawyers have to explain things more carefully 

 Excessive pre-trial stages 

 Difficulty in finding witnesses 

Causes of High Costs 

 Expensive lawyers (senior counsel up to $6,000 per day) 



 Huge cost of Supreme Court ($18,500 per day for civil cases) 

 Provision of expert witnesses 

 Delays that prolong the trial 

Consequences of Costs and Delays 

 Delays caused increased stress and uncertainly for both accused and victim 

 Plaintiff may be forced to drop case if fees get to high, or settle out of court for less than they 
deserve if they need money now – no access to justice 

 Accused will be subjected to plea bargaining and unfair incarceration if they cannot afford/are 
denied bail – no recognition of human rights 

 Witnesses forget evidence over time – denied fair and unbiased hearing 

 Poor will be unable to afford good lawyer – denied fair and unbiased hearing; Dietrich Case 

 Victims may be subject to additional stress and lack of closure if criminal proceedings drag on 

 Parties to civil cases who require immediate payment of compensation may settle out of court for 

less than they deserve 

Reform: Abolish Interrogatories 

It has been proposed that interrogatories should be abolished, and that all information currently 

exchanged in this stage should instead be incorporated into more comprehensive Statement of Claim and 

Statement of Defence documents. If implemented, this reform would save a great deal of time in the civil 

pre-trial process, as the interrogatories (requiring the preparation and exchange of many documents and 

letters) can often take a long time. Abolishing interrogatories would also remove the ability for the 

defender to prolong the pre-trial proceedings (and therefore increase the costs for the plaintiff) by 

deliberately asking time-wasting questions. The only possible disadvantage of this proposal is that it could 

in some cases prevent one of the parties from acquiring necessary information pertaining to the opposing 

side’s case. The ample opportunities for obtaining such information at the other stages in the pre-trial 

process, however, make this unlikely to be a significant problem. 

Reform: No Win, No Fee Schemes 

In 1994, the law firm Slater & Gordon pioneered a new payment method known as the ‘No Win – No Fee’ 

scheme. This system proved highly successful, and his since been copied by many other law firms. Under 

‘no win, no fee’ method, an individual is not required to pay any legal fees at all if their case is 

unsuccessful. If their claim is successful, the individual will be required to pay a certain proportion of their 

damages (up to 25 percent) to the law firm as legal fees. The aim of this scheme is to make it easier for 

ordinary citizens to access the civil justice system, thereby allowing them to redress any injustices which 

they may suffer without having to fear excessive legal costs. Whilst it has undoubtedly been successful in 

doing this, the ‘no win, no fee’ scheme also encourages individuals to take even the most trivial cases to 

court, as there is no financial penalty for losing. This will inevitably lead to increased delays in the legal 

system. One problem is that individuals still must pay for disbursements. 

Other Possible Reforms 

 Greater provision of Legal Aid – currently subject to strict means and reasonableness test, funding 
limited to $10-30,000 

 Increased use of tribunals and ADR – however these are not as formal or regulated 

 Make greater use of hand-up briefs for the court 

5.5.2 Cultural, Linguistic and Social Factors 

Cultural Differences 

 Different values concerning  choice in marriage, role of women, acceptability of retribution, 
communal ownership, etc 



 Aboriginal social taboos make evidence difficult to get – Robyn Kina Case 

 Aboriginal desire to please white authority and aversion to direct personal questions can lead to 
them giving conflicting or falsified answers 

 Refugees from war-torn countries reluctant to trust government or authorities 

 People from other countries and other legal systems don’t understand bail, lawyers, pleading 
guilty or innocent, rights of accused, etc 

Language Barriers 

 Caused by lack of proficiency in English, lack of translator, different use of English words (e.g. 
aboriginals), hearing loss or disability 

 Language difficulties could lead to inability to answer questions, or lack of understanding about 
legal procedure – ‘Migrant Toilet’ Case 

 Bail misunderstood to be a fine that requires no further action 

 Misunderstanding makes communication with lawyer difficult 

 Misunderstandings in police questioning and giving of evidence 

Causes of Discrimination 

 Lack of familiarity with adversary system may lead to poor understanding about need for lawyer, 
right to silence, purpose of bail, etc – no fair hearing 

 Disability like hearing loss could prejudice police and affect courtroom responses – 20-40% of 
aboriginals have hearing loss 

 Lack of education could lead to lack of knowledge about crimes or legal system, don’t know how 
to sue – lack of recognition of human rights 

 Judges, police and Jury may discriminate against race, occupation, gender, age, marital status, etc 
– Hakopian Case, Button Case, Date Rape Case, R v. Wicks Case 

 Country dwellers may find to difficult to get to court 

 Lack of juror expertise leads to false decisions – Lindy Chamberlain Case 

Possible Reforms 

 Judicial College of Victoria educates judges about minorities 

 Better advertising of legal rights and education in schools 

 More interpreters – translations sometimes inaccurate 

 Better education for migrants and aboriginals about legal system 

 Better education for judiciary about aboriginal culture, women’s issues, etc 

5.5.3 Problems with Criminal Justice 

Police Powers 

During the initial police investigation, the accused enjoys a number of legal rights and protections. They 

can, for example, refuse to accompany the police to the police station unless they are placed under 

arrest, they can refuse to participate in an identification parade, they have the right to remain silent 

during police questioning (after providing their name and address), they can refuse to provide body fluid 

samples, and they can refuse to allow the police to search their property. Some of these rights, however, 

can be circumvented through various legal means, thereby diminishing their effectiveness in protecting 

the accused. For instance, the police can obtain warrants allowing them to search personal property or 

obtain bodily fluid samples, even without the permission or co-operation of the accused. In addition, 

although they are only permitted to question suspects for a ‘reasonable time’, the police, and not the 

accused, have the power to decide what length of time is ‘reasonable’. This also applies to making arrests 

and carrying out some searches. Further, cultural or language differences, or even simple ignorance of the 

law, may prevent the accused from exercising whatever legal rights they do still retain. 



Bail and Plea Bargaining 

Bail – the release of a person from police custody on the condition that they appear at their trial at a later 

date – is a legal practise aimed at protecting the accused from incarceration before they have actually 

been proved guilty of an offence. Bail also gives the accused time to seek legal council, and thoroughly 

prepare their case. For bail to be granted, however, either the accused or an associate of the accused is 

often required to deposit a certain sum of money into the court, which will be refunded if the accused 

successfully completes their period of bail without absconding. Thus, if the accused does not have 

sufficient assets to offer as a surety, they may be unable to obtain bail, and instead will be remanded in 

custody. Such discrimination against the poor is a clear breach of the human rights of the accused. Whilst 

in custody, the accused may be subject to intensive plea bargaining from the prosecution, which may 

pressure them into making a false guilty plea – yet another miscarriage of justice. Even when the accused 

is granted bail, it often comes with a number of provisions which severely restrict their liberty; they may, 

for example, be required to regularly report to a police station. 

Committal Hearings 

A committal hearing is a procedure held in the Magistrate’s Court before the full trial for an indictable 

offence begins. At a committal hearing, the prosecution must convince the Magistrate that sufficient 

evidence exists to support a conviction (this is known as the ‘prima facie case’). If the Magistrate decides 

that evidence is of insufficient weight to support a conviction, then the case will lapse and (unless new 

evidence is found) will not proceed to trial. This procedure helps to protect the accused from the stresses 

and expenses of a trial unless there is a high probability that they will be found guilty. If the accused 

cannot afford proper legal representation, however, they may be unable to rebut the prosecution’s 

arguments at the committal hearing. This could lead to their case going to trial even if the evidence is 

inadequate for a conviction, thereby significantly inconveniencing the accused and impinging upon their 

legal rights. Committal hearings also add to costs and delays, thereby further burdening both the accused 

and the victim. 

Adversary System 

The adversary system upon which our legal system operates allows both parties in a case to present their 

arguments and evidence in front of an unbiased and impartial judge and jury. In the trial process, the 

defence is given equal rights to the prosecution, including the opportunity to deliver opening and closing 

statements, the chance to present evidence and arguments for their case, and the ability to examine, re-

examine and cross-examine witnesses. This equality of prosecution and defence ensures that the accused 

receives fair and just treatment, and is not presumed guilty until proven guilty beyond reasonable doubt. 

After the prosecution has presented their case (which occurs before the defence presents their case), the 

defendant may make a submission to the court that the case should be dropped, on the grounds that 

prosecution’s case is too weak to support a conviction. If this submission is accepted, the accused will be 

acquitted forthwith. This further helps to protect the accused, as it causes the trial to end more quickly, 

and thus prevents the accused from suffering unnecessary stress or financial loss. In spite of these 

advantages, the adversary system suffers from a significant flaw, in that the outcome of a case is highly 

dependent upon the quality of the lawyers, as good lawyers are able to find better evidence, and can 

present their case in a far more persuasive manner. Naturally, this could be highly unjust for the accused 

if they have limited financial means, and are therefore enable to afford a good-quality lawyer. Other 

potential injustices against the accused include the possibility that crucial evidence supporting their case 

may be deemed inadmissible (owing to the strict judicial rules of evidence), and the fact that the 

performance of witnesses during the trial can unduly affect the decision of the jury. 



The Jury System 

One essential aspect of our criminal justice system is the right of the accused to be tried by a jury of their 

peers. This protects the accused from possible abuses of power, and ensures that the outcome of their 

case will be based upon contemporary community values. Recent initiatives designed to improve the jury 

system have also provided increased protection for the accused, for example the ability of courts to 

accept majority jury verdicts if a unanimous jury decision cannot be reached. The accused even has the 

ability to exercise some influence over the composition of their jury via the pre-emptory challenge 

system, in which they are able to reject up to six jurors from their jury without being required to give a 

reason. The jury system, however, suffers from a number of problems which serve to reduce its 

effectiveness in protecting the rights of the accused. For example, juries can be easily influenced by 

irrelevant factors such as the persuasiveness of the barristers, or their own personal biases. Juries also 

have limited knowledge of technical or legal matters, which could lead to unjust decisions being made. 

Also, the ability of many individuals to avoid jury duty means that juries do not actually represent a true 

cross-section of the community. This could lead to biases against certain types of defendants. The judge’s 

charge can also lead the jury into a particular decision by narrowing the areas they are permitted to 

consider. 

Right to Appeal 

In criminal cases, the accused has the right to appeal against the outcome of their case to a higher court, 

which will have the power to either reduce a sentence or reverse a conviction. This right to appeal helps 

to protect the accused from any injustices or mistakes that may have been made during the original trial. 

There are, however, significant limitations upon the effectiveness of the appeals process. In many 

instances there is no automatic right to appeal, and the accused must first attend a hearing to obtain 

‘special leave to appeal’. Even if this is granted, appeals must often be based solely upon technical legal 

issues, and not upon whether or not the original decision was fair. In addition, appeals courts will not 

generally accept new evidence that was not presented at the original trial, and are often highly reluctant 

to reverse jury decisions. Thus, it can be very difficult for the accused to use the appeals process as a 

realistic means to protect their rights. 

Conclusion 

Overall, it seems that the various rights and protections enjoyed by the accused during the criminal justice 

process are sufficient to ensure adequate protection of their legal rights. The various limitations on police 

power prevent official oppression or abuse, bail allows the accused to retain their freedom until proven 

guilty, the adversary system and jury system guarantee a fair and unbiased hearing, and the appeals 

process allows any injustices which may occur to be eliminated. Nevertheless, it is also true that 

significant problems and disadvantages with every aspect of the legal system remain, and it is therefore 

still possible for injustices to occur. 

5.5.4 Problems with Civil Justice 

Pre-Trial Procedures 

The effectiveness of Victoria’s system of civil law has long been reduced by excessive delays. Such delays 

have been caused by a multitude of factors, including the recent upsurge in the number of people willing 

to take disputes to court, and the huge increase in the quantity of available information brought about by 

the computer revolution. The ponderous civil pre-trial procedure, progressing from the letter of demand 

throughout the writ of summons, notice of appearance, statements of claim and defence, counterclaim, 

interrogatories, notice of discovery, pre-trial conference and directions hearings stages, also contributes 

to delays.  



Costs and Delays 

Another significant problem is the manner in which the defendant is encouraged to prolong the 

interrogatory stage as long as possible (which is relatively easy to do as there are no enforceable time 

limits upon it), in order to increase the cost of the trial and thereby increase the likelihood that the 

plaintiff will agree to an out-of-court settlement. Not only do such delays undermine the ability of the 

courts to resolve disputes in a timely manner; they also undermine effective access to methods of dispute 

resolution, as individuals will be discouraged from taking matters to court if legal costs become 

prohibitively high. 

Out-of-Court Settlement 

In an attempt to cut costs and reduce delays, additional pre-trial procedures have been established to 

help encourage the settlement of disputes outside of court, or via the VCAT tribunal structure. To an 

extent these reforms have been successful: seventy-five percent of civil cases are now resolved in the pre-

trial stages. Unfortunately, by lengthening the pre-trial process, the reforms have also served to increase 

the length of those cases which do go to court. Additionally, by placing such a strong emphasis on out-of-

court settlements, the pre-trial processes can in some cases infringe upon the entitlement of both parties 

to a fair and unbiased hearing. 

Damages Arbitrary 

A further problem with the civil law process is the inconsistency and arbitrariness in regard to the value of 

damages, particularly when they are awarded by juries. Whilst specific damages can be calculated 

accurately, general damages (which attempt to compensate for such things as ‘loss of enjoyment’ and 

‘pain and suffering’) must be determined in a largely ad hoc manner. This can often lead to injustices, 

whereby in some cases the plaintiff receives grossly excessive damages (thereby placing an unfair burden 

upon the defendant), and in other cases the plaintiff receives inadequate damages. In either case, the 

legal system has failed to recognise basic human rights. 

5.5.5 What is Justice? 

A Just Legal System 

 Laws applied equally and fairly to everyone 

 Everyone has reasonable access to information about the law and their legal rights, and to legal 

representation 

 Legal disputes are resolved in an efficient, open, and just manner 

Fair Inclusive Laws 

 Obviously, laws should not openly discriminate against one group in favour of another 

 More importantly, laws or the legal system generally should not be seen as only enforced against 

or available to a certain group, like criminals or the rich 

 Court have to be seen as open and available to all 

 Groups who feel excluded or marginalised by the law, including women, ethnic minorities, 

aboriginals, unemployed, the disabled, etc, are unlikely to have much respect for it 

 Access to Information 

 There is no justice if people do not know or cannot access their legal rights; often this necessitates 

the provision of legal advice or representation 

 However, these things are expensive, thereby making wealth, education, residence, and language 

important barriers to accessing justice 



 Public legal aid can redress part of the problem, but it is still not available to many, including 

people who just fall over the line, people whose cases are seen as weak, and parties to civil 

disputes 

 Providing interpreters in court is not enough to bridge language barriers: what of filling out legal 

forms, seeking legal representation, or recognise their rights in the first place 

 Cultural barriers may also prevent large subsets of the population from even recognising that a 

certain practise involves a legal right – for example domestic violence against women 

A Broad Conception 

 In many cases, the courts alone are not sufficient for providing justice 

 The community must play a role in supporting victims and rehabilitating offenders 

 Also important is the generation of social norms, support structures and economic circumstances 

that minimise the need and likelihood of criminal behaviour 


